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Arr. 1—RIGHTS OF MUNICIPAL CORPORATIONS. 


[We have been favored by a correspondent in Baltimore 
with the following opinion of Judge“Archer. The decision is 
one of general interest, and is, as our correspondent justly ob- 
serves, ‘a happy application of our peculiar principles of po- 
litical right and liberty to a case of private concern.’] 

Baltimore County Court, March Term, 1828. 


Before the Hon. SrerHenson Arcuer, Chief Judge of the Sixth Judicial 
District of Maryland. 


Barron & Craig v. The Mayor and City Council of Baltimore. 


Tis was an action on the case brought against the corpo- 
ration of Baltimore for an injury done to the wharf-interest of 
the plaintiffs. Their wharf is on the Patapsco River, on nav- 
igable water within the harbor of Baltimore and the city limits. 
The wrong complained of was the diversion of certain streams 
from their natural channel to a point near the wharf in ques- 
tion, to which point a large deposite of sand and earth was 
carried down by the streams, and thus lessened the depth of 
water at the wharf, and materially impaired its revenue and per- 
manent value. ‘These streams were so turned from their na- 
tural and ancient course, under authority of ordinances of the 
City Councils of Baltimore, acting within the defined scope of 
their charter and of their municipal legislation. The right of 
establishing the grades of streets and regulating their paving, 
the care of the health of the city, and the superintendence and 
preservation of the navigation of the harbor, are all admitted 
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to be within the province of the city councils. Under each of 
these heads of authority and discretionary provision, the mea- 
sure complained of was vindicated by the defendants’ counsel, 
and sought to be legally sustained: it being in evidence that 
the cutting down of streets, for grading and paving them, re- 
quired the diversion of the waters, and that the navigation of 
an important quarter of the harbor was benefited by the di- 
version; and also that the health of the city was promoted by 
it. Evidence to the reverse of these points was also offered 
by the plaintiffs. ‘The defendants insisted that the plaintiffs 
ought not to recover: 1. Because the corporation, in divert- 
ing the waters, acted as public agents in discharge of a public 
duty imposed on them by law. 2. Because the corpora- 
tion consists of the inhabitants of Baltimore city, and therefore 
is not liable for any injury done by the acts of their servants and 
agents. 3. Because the river and the soil of the river being 
the property of the state, and the defendants being the agents 
of the state [as a chartered company with legislative powers 
for municipal objects] clothed with discretionary powers with 
regard to the navigation of the harbor, the defendants are not 
liable for the acts complained of by the plaintiff. 4. Because 
if any wrong was done in filling up [the wharf] it was a public 
nuisance. 

The defendants also prayed the opinion of the court that the 
corporation, in grading and paving the several streets, and in 
damming and turning the water, in those operations, at the 
several places, acted within the scope of their lawful authority, 
and that if the jury should find that they acted bona fide, and 
to the best of their judgment, the action could not be main- 
tained. 

The court refused these prayers; but, in substance, direct- 
ed the jury, that the plaintiffs were entitled to damages if they 
should find that by the diversion of the waters, (though made 
with due circumspection and the best advice, and in conse- 
quence of cutting down and paving streets, for securing the 
health of the city and to preserve the navigation) greater quan- 
tities of earth and sediment were carried down by the diverted 
streams to the property of the plaintiffs, than were carried 
thither before the cutting down and paving. The measure of 
damages the court decided to be, the amount of the depreci- 
ation in value of the property; the loss sustained by the di- 
minished income from it; and the injury sustained from the 
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inconvenience of changing the employment of their property 
in consequence of the operation of the causes complained of. 

The jury returned a verdict of $4,700 damages. The 
cause was argued by Messrs. Hoffman, Evans, Heath, and 
Mayer, for the plaintiffs; and by Messrs. Taney and Scott for 
the defendants. 


ArcueEr, Ch. J.—Some very important questions are pre- 
sented for consideration in this case; questions of very deep 
interest to the citizen individually, and to him as a member of 
this corporation. I have given to them that attention which 
their interest demands, and the short time I have had for ex- 
amination will permit. I will proceed to state the result of my 
views in regard to them. 

[ think it may be stated as an undeniable principle that ex 
jure nature, every man has a right to exemption from injury by 
the diversion of natural water-courses from their accustomed 
channels, and the principle may be extended farther: every 
man may claim an exemption from injury arising from changes 
in the configuration of the surrounding lands, which prevent 
the waters falling from the heavens from passing off through 
their accustomed avenues. And that to this right of exemp- 
tion is added the corresponding right of indemnification from 
injuries resulting from such change. Where such injury is 
inflicted by one individual upon the property of another, wheth- 
er such injury is done wittingly, or not, responsibility to the 
party injured attaches, and that whether the injury be direct 
or consequential. The right to enjoy our property as nature 
has given it to us, lies at the foundation of this principle. The 
injury when inflicted produces the same loss to the owner of 
the property, whether it have been foreseen or not, whether it 
proceed from negligence, carelessness, or design. Every man 
must be careful to use his property so as not to affect others. 
And of these water-courses, it may be said, sic currunt et de- 
bent currere. 

There are, however, certain losses occasioned to our neigh- 
bors, by the lawful and accustomed exercise of our rights of 
property, which, falling under the head of damnum absque in- 
juria, can have no redress. As if in ploughing my hills, 
which overhang the fields of my neighbor, in the ordinary 
course of tillage, the soil, by heavy rains and floods taking 
their natural course, is washed off and covers the grain or 
grass fields of my neighbor, there would exist no remedy. 
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So, too, | have a right to erect mills upon a stream passing 
through my land. If my neighbor’s mill on the stream below 
is injured by the insensible evaporation and decrease occasion- 
ed by the collection of water in my dam, or if it is injured by 
the occasional increase or decrease in the velocity of the 
stream, which is inevitable, the increase or decrease proceed- 
ing from the lawful exercise of my rights and rendering the 
use thereof by my neighbor somewhat less commodious, but 
not producing any serious or permanent injury, the principle, 
it is believed, would be the same. 

Had injuries in the present case, then, been inflicted by one 
individual on the property of another, the right would have 
been perfect to indemnity. 

But the party inflicting the injury in this case is a public 
corporation, which, it is said, has acted within the scope of its 
authority, upon advice, with due care and circumspection, and is 
therefore not answerable. 

I shall not stop to inquire whether the corporation possesses 
the power to protect the navigation of the harbor; to pre- 
serve the health of the city ; to straighten and alter streets 
with the consent of proprietors on such streets ; and to adopt 
all measures which are necessary to carry into effect such 
powers. It must be conceded that their charter confers such 
powers. Nor shall I stop to inquire whether there was a 
wanton exercise of authority, inasmuch as the waters might 
have been diverted into other channels less injurious; or in 
fact whether these measures were called for in the just fulfil- 
ment of any one of the delegated powers ; because as to the 
question of indemnity to the plaintiff, I deem each and every 
of these inquiries immaterial to the question in issue. 

If the exercise of the power was wanton, or lawless and 
improvident, every one admits their responsibility. 

If it was a measure necessary to be done for the public 
benefit of the inhabitants of Baltimore, and the natural and 
necessary consequence of the measure has been the perma- 
nent injury and sacrifice of the plaintiff's property, justice 
seems to demand that he whose property has fallen a victim to 
the public service should be compensated in some way. And 
if he do not succeed, it must be admitted that the most striking 
and apparent justice must yield before some unbending tech- 
nical principle, or some fancied theory of public policy. It 
must moreover be admitted that justice would seem to demand 
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that the compensation should proceed from the quarter to 
which the benefit flows. 

I cannot permit myself to doubt but that the character of 
the plaintiff’s rights were such that he might well complain of 
an injury to them. He had the right which every man has to 
the benefits flowing from a navigable stream contiguous to his 
land. He had a right to pass and repass with his vessels. 
No man had a right to moor a vessel to his lands without his 
consent ; and if he were in the habit of demanding and re- 
ceiving a compensation from owners of vessels for such con- 
sent, and has been deprived of this benefit and profit by the 
filling up of the navigable stream opposite to his lands, he has 
been deprived of an important privilege, and been compelled 
to surrender it for the public benefit. He has been disseized, 
or, more properly speaking, deprived of an easement appurtenant 
to his land, which constituted a great portion of its value. 
And it would be in vain to guard with such vigilance the free- 
hold itself, if the liberties and privileges appurtenant to it were 
not also the subject of constitutional guardianship. Over the 
soil covered by the water, over the water itself, which belong 
to the state, I need not say he had no right ; but he had a per- 
fect right, as he had to the soil of the wharf itself, to the pro- 
fits growing out of the depth of the navigable water attached 
to it, which was incident to the grant of the soil itself. Our 
bill of rights, in its 21st section, is a literal copy of the 29th 
chapter of Magna Charta, which declares that no man shall 
be disseized of his freehold, liberties, or privileges, or deprived 
of his liberty or property, but by the judgment of his peers or 
the law of the land. In this easement he had certainly a pro- 
perty, against the disturbance of which the law would protect 
him, and of which he could not be deprived but by the judg- 
ment of his peers or the law of the land. 

But although the injury may have been inflicted, it is said 
that the filling up of this navigable water is a common public 
nuisance for which an indictment would lie, and that no action 
on the case could be maintained by the plaintiff, because there 
is no special damage. Now conceding the fact that it is a 
public nuisance and punishable criminally, is there not clearly 
here a special and particular damage? Here exists a partic- 
ular right, of which he was in the actual enjoyment, a right to 
take wharfage, which is destroyed or injured. As if he had 
a private way, and it was blocked up, this, in the opinion of 
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Lord Holt,(a) would furnish a cause of action ; there being 
several others having a right of way, or several others having 
a right of wharfage, could make no difference. All are not 
injured in the same way. ‘The public is affected because a 
common highway has been injured ; this is the general dam- 
age. But the plaintiffs injury is special, his easement has 
been destroyed, the profits resulting from it are gone. He 
had a particular right, the right to take wharfage ; all were 
not injured in this way ; it was only those who held wharves, 
and there being several of these, cannot affect the principle. 
Suppose a highway obstructed by a ditch, and that ten men in 
succession fall into it, each may have his action, because the 
damage is special and particular, and the number who suffer 
in this way will not affect the right to recover, their injury be- 
ing different from that which is inflicted on the public gener- 
ally. 

There is nothing, then, in the character of the injury itself, 
or in the character of the right, which forbids redress at law. 

Does the peculiar character of the defendants, or the rela- 
tion in which they stand to the public, prevent the interference 
of a court of justice? 

The corporation is certainly an emanation of legislative 
power. It is established to subserve the interests of the cor- 
porators, and for their peculiar advantage and benefit. It is 
not like the case of individuals who are gratuitously called on 
to render service to the public, and where policy would, ac- 
cording to the English doctrine, seem to demand an exemp- 
tion from damages, in order that great public works devised 
by the legislature for the public benefit, should not be defeated 
by the fear on the part of such gratuitous agents of injury to 
their private estate, from proceeding to fulfil the laws; but it 
is the case of corporations being sued, who suffer nothing per- 
sonally, but in their corporate capacity, and who are called on 
to pay only for an injury which they have inflicted for their own 
benefit ; or, in the language of the learned counsel, it is the case 
of a suit against the inhabitants of the city, to recover from 
them damages for injuries inflicted by their servants, the mayor 
and city council, to subserve the interests of the whole city, 
and for their benefit as inhabitants. Viewing it in this light, 
it would be precisely such a case as the maxim, Respondeat 





(a) Iveson v. Moore, 1 Salkeld, 16. 
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superior, would apply. ‘That maxim is bottomed on the prin- 
ciple, that he who expects to derive advantage from an act 
which is done by another for him, must answer for any injury 
which a third person may sustain from it. The defendants 
admit that these acts were done for the benefit of the inhabit- 
ants, and being so done, there can exist no fear or apprehen- 
sion that if they are compelled to pay for this special damage, 
or any special damage necessarily incurred for the public ben- 
efit, that any improvements useful or necessary to beautify or 
extend the city, to preserve its health, to advantage its navi- 
gation, will be in the slightest degree impeded. The city 
corporation, the inhabitants of this city, will always be willing 
to pay for that which their general advantage, and benefit, and 
prosperity may require to be done ; and they ought to pay for it. 
There is no principle which would bind the individual sufferer 
to bear the whole burthen of any public improvement. The 
law cannot be so unjust as to produce such a consequence. 

I will not say that there may not be some cases which the 
public interest and the policy of the country might demand 
should not be heard in courts of justice, and in which the 
maxim, Salus populi est suprema lex, must prevail, as in the 
cases of war and public danger. It may be necessary to de- 
molish a house, for offence or defence. It may be necessary 
for a general to enter the lands of a citizen in pursuit of an 
enemy, or to erect a fortification thereon to prevent his incur- 
sions ; to march over extensive districts and constantly over 
private estates in repelling an invasion. ‘These are cases of 
uncontrollable necessity, and of pressing public emergency. 
And the policy of every nation might demand, in order to 
secure the utmost possible exertion of all her agents and offi- 
cers, that for damages thus occasioned, in seasons of public 
danger, there should not be a remedy furnished personally 
against such agents, because if courts of justice are open to 
every complainant under such circumstances, the ruin of such 
agents would be the necessary consequence. ‘This might be 
a case, too, in which it might be decorous in a court of justice, 
for the public safety, to presume that the legislative authority of 
the country would yield a proper indemnity. But be the law 
in such cases as it may, it is sufficient to say that this case is 
not in principle like any of those which have been mentioned. 

This is a corporation invested with certain legislative powers 
for the benefit of all within the sphere of its operation. It 
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guards the health, it promotes internal commerce, by opening 
convenient highways, and facilitates and preserves external 
commerce by guarding the navigation of the city. It is a portion 
of the sovereign power imparted for the benefit of the city, and 
for its good and orderly government. But although these 
powers are imparted, they are by no means arbitrary powers, 
but are subject to the salutary restraints of our constitutions 
and of such laws as lie at the foundation of all social order, of 
such as guard individual rights and furnish them inviolable se- 
curity. It could only be competent for the legislative body to 
impart such powers to this corporation as were confided to it 
by the people. It could never rise beyond the source from 
which the powers flowed. Looking at it in this public light, 
I should not be disposed to deny to it the power to take or 
appropriate private property to public use, though as it is the 
exercise of high sovereign authority, confided from necessity 
to government itself, to comply with the requisitions of public 
necessity or utility, it might admit of some question whether 
every subordinate corporation, established for purposes of po- 
lice, should have this despotic authority confided to it. Be 
that however as it may, there exists no right in the legislature, 
and a multo fortiori in this corporation, to take private pro- 
perty for the public service without providing a just indemnity. 
The power of the state to compel the alienation of private pro- 
perty, is the law of force springing from necessity. ‘The right 
in the citizen to indemnity for such force, is the law of natural 
equity and justice; the one is consequent upon the other, and 
like the shadow follows the substance. ‘This restriction upon 
all legislation has a deeper foundation in all free governments 
than constitution or laws; it rests upon the universal sense 
which all mankind feel of its equity and justice. It is some 
centuries since an English judge had the temerity to say that 
a statute of the kingdom against equity and justice was void. 
I consider this declaration as the common law of the English 
nation, which modern judicial practice has abrogated, and the 
law of this land. It is peculiarly applicable to free govern- 
ments, instituted to protect the life, liberty, and property of 
the citizen. The declaration of Lord Kenyon,(a) that if an 
act of parliament inflicts an injury on private property, and 
provides no means of redress, the subject is without remedy, 





(a) Governor, &c. of Cast Plate Manufacturers v. Meredith, 4 T. R. 794. 
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must be grounded on the notion of the omnipotence ascribed 
to parliament, which it is said can do any thing which is not 
naturally impossible, and whose acts and doings usage forbids 
should be called in question in any judicial tribunal. Our dec- 
laration of rights, as to the sections in controversy, appear to 
have been borrowed from Magna Charta and its commentary. 
But in England, in several instances, the parliament has vio- 
lated its provisions, and would seem rather to have considered 
it as a restraint on the tyranny of the executive power, than 
on that of the legislature. Our declaration of rights, however, 
constitutes a boundary limiting the legislature and all other 
authorities; and when it is said that a man may be deprived 
of his property by the law of the land, it does not certainly 
mean that the legislature may deprive him of it at their pleas- 
ure and without compensation, but he is to be deprived of it 
by the due process of law, that is, by indictment, presentment, 
or by due process or original writ, and is merely declaratory 
of the common law of England. For any deprivation of his 
property, then, proceeding from any source, unless it be by 
due process of law, the citizen is entitled to his remedy ex- 
pressly. The fifth article of the amendments to the constitu- 
tion of the United States, while it concedes the right to devote 
private property to public use, demands a just compensation. 
It seems to be a matter of doubt whether these amendments 
are not solely restrictive of the power of the general govern- 
ment. The great object, as has been contended, was a limit- 
ation of the powers of that government, and some of them are 
undoubtedly in terms confined to it; but there was, I appre- 
hend, another object in the framers of the constitution: it was 
to secure to the people of the Union, as one nation, certain 
rights essential to their existence as a free government, and 
the infringement of which, in any one state, would hazard its 
durability as a free state. This] am inclined to think was the 
case with the 2d, 3d, 4th, 5th, and 8th amendments. They 
are general, and in my apprehension bind all. ‘They may be 
considered as of the same character as our bill of rights, de- 
claring principles, and prohibiting their violation. ‘The same 
idea is maintained by Rawle on the Constitution. 

Thus in any view of this subject no power exists to devote 
property to public use, or to deprive an individual of his pro- 
perty without indemnity. 

Has there been such a deprivation here? There has certainly 
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been what is equivalent to it. The plaintiff has his land, it is 
true, but he has been deprived of the profits growing out of its 
tenure, and that by an act of this corporation. He is injured 
in one of his rights for the benefit of the inhabitants. The 
injury is then clearly within the spirit of the provisions and prin- 
ciples above stated ; and he is entitled to redress in the courts of 
justice, which are expressly instituted to redress injuries. ‘The 
corporation has inflicted injury, and for its own benefit; it can 
sue and be sued, and is amenable, like every individual, for any 
wrong which it has inflicted. I am satisfied that the legislature 
never meant to exempt them in such case from liability, for 
they have at all times themselves been vigilant in securing the 
rights of individuals. 

But as there has been no corruption, malice, or misbeha- 
vior, it is contended there exists no responsibility. And the 
case is attempted to be assimilated to that of a judge or other 
officer of government who does an injury, in the fair exercise 
of his judgment, through mistake. But the judge or other 
officer is not acting for his own benefit, and the injury which 
through his errors he may inflict affects him in no manner 
beneficially. It would therefore be cruel and unjust to make 
such officer of the government answerable. But where an 
officer derives a certain benefit by law from his own acts which 
he is empowered to exercise for his own advantage, I cannot 
imagine a reason which ought to exempt him from a suit, for 
the injuries by which he is benefited and which he himself 
inflicts. ‘The inhabitants of Baltimore have done this act for 
their own benefit. If the injury be the necessary and natural 
consequence of their act, they ought to give redress. 

It must be admitted as a general rule, that he who acts 
lawfully cannot be answerable for any injury which he inflicts; 
butto enforce the principles of the constitution, which considers 
private property as sacred, it may be necessary to consider that 
so far as the law violates this right it is inoperative, and will 
not bar a suit. 

Some of the preceding doctrines appear to be confirmed by 
one of the judicial tribunals of the states, whose authority has 
been always greatly respected. I refer to 12 Mass. R. 466, 
Stevens v. Middlesex Canal, where the court say, if the legislature 
should for public convenience and advantage authorize any 
improvement, the execution of which would require or produce 
the destruction or diminution of private property, without af- 
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fording at the same time means of relief and indemnification, 
the owner of the property destroyed or injured would un- 
doubtedly have his action at common law against those who 
should cause the injury, for his damages. For although it 
might be lawful to do what the legislature might authorize, yet 
to enforce the principles of the constitution for the security of 
private property it might be necessary to consider such a le- 
gislative act as inoperative so far as it trenched on the rights of 
individuals. And this judgment is at once an answer to all 
the English authorities which seem to contradict the notion of 
responsibility, an answer growing out of our peculiar original 
institutions. But there is one circumstance in which I think 
none of the English cases resembles this case. They are suits 
against trustees for the public, or their servants acting for the 
benefit of the people at large, and the trusts were undertaken 
gratuitously, in the execution of which they had no other in- 
terest than that which every subject of the nation had; and in 
the very strongest case upon this subject, Sutton v. Clark, the 
judge (Chief J. Gibbs) says the case differs in this important 
particular from a nuisance committed by an individual, for that 
is done for his own benefit and emolument. If this be the point 
of distinction and the true criterion, it settles this question for 
the plaintiffs. For who are the defendants? They are trustees 
for the public; but what public? Themselves. They are 
trustees of public interests for their own benefit, and ought to 
answer as an individual to the person at whose expense they 
are benefited. A contrary doctrine would lead to this result, 
that every chartered company for private emolument might © 
under color of law inflict the most serious injuries without 
the possibility of being compelled to make reparation, if in- 
deed we could suppose the legislature could authorize them 
to commit such invasions. ‘There is no case which goes to 
this extent unless it be some observations in 2 Johnson, not 
called for by the case, and the remarks of Lord Kenyon in the 
glass plate case. Such doctrines are in my judgment utterly 
untenable, and are in violation of first principles. 

Such being the views governing this case, I might here stop, 
and content myself by refusing the defendants’ prayer, but I 
beg leave to look at the consequences of these doctrines as 
they affect the city. As regards individuals, they certainly 
give security to their property ; as regards the city, they restrain 
itof no right. If this corporation had before the right to divert 
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water-courses and natural drains, to subserve the public benefit, 
that is, its own benefit, it will still possess it, subject to this 
just limitation, that it pays for the deprivation, whether imme- 
diate or consequential. 

I perceive no danger of an infinity of suits growing out of 
these doctrines. ‘The exercising of the right of cutting down 
streets and diverting water-courses into particular parts of the 
basin, for the benefit of the navigation, does not necessarily 
lead to a loss for which a suit may be maintained. ‘The ex- 
ercise of the right so as merely to render the exercise of in- 
dividual rights a little less commodious, will give rise to no 
action. It seems according to the New York decision, in the 
case of Palmer v. Mulligan,(a) that the right of action depends 
on the nature and extent of the injury; if it be serious and 
permanent in its character, it will not fall within the class of 
cases ranged under the head of damna absque injuriis. ‘This 
doctrine is approved in a subsequent case in Johnsun’s Re- 
ports, and may be considered as the settled law of New York. 
If this be the law, and whether it be or not, I do not now mean 
to decide, this corporation would stand in no danger of an in- 
finity of suits. All the supposed cases of injury stated by the 
learned counsel, would probably fall within the principle above 
stated. But if this doctrine should not be held to be law in 
this state, and it should be determined that the existence of 
any injury, rather than its extent, would form the criterion for 
determining the right to an action, the wisdom of juries would 
discourage actions grounded alone on nominal damages. So 
that viewing this doctrine in any light, no danger is to be per- 
ceived from it. It produces security to property on the one 
side, and care and caution in the exercise of power on the 
other. 





Art. I1.—CONFLICT OF LAWS. 


Argument of Samuel Livermore, Esq. of New Orleans, in the 
case of Depau v. Humphreys, for the plaintiff, before the 
Supreme Court of Louisiana. 


In the case of Depau v. Humphreys, lately decided by the 
Supreme Court of Louisiana, a question arose upon the legal- 
ity of a note drawn in New Orleans, by persons there resid- 
ing, by which the makers of the note promised one year after 





(a) 3 Cain. R. 307. 
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date to pay to the order of the plaintiff, at his domicil in New 
York, fifteen thousand dollars, with interest, at the rate of ten 
per centum per annum from the date until paid. The consid- 
eration was a loan of money made in New Orleans. 

By the laws of the state of Louisiana, it is lawful for the 
lender of money to stipulate to receive interest not exceeding 
the rate of ten per cent. But by a statute of the state of New 
York it is enacted, ‘ that all bonds, bills, notes, contracts, &c. 
for payment of any principal or money to be lent, or covenant- 
ed or agreed to be paid, upon or for any usury, whereupon or 
whereby there shall be reserved, or taken, or secured, or 
agreed to be reserved or taken, above the sum of seven pounds 
in the hundred, as aforesaid, shall be utterly void.’ 

For the defendant it was contended, that, inasmuch as this 
note was. payable in New York, the contract must be consid- 
ered as if actually made there, and that it was subject abso- 
lutely and in all respects, to the laws of that state, and there- 
fore void. In support of this position, the following laws and 
authorities were cited: 

Law 21, ff. de oblig. et act. L. 3 ff. de reb. auct. jud. 
poss. L. 22, ff. de rebus creditis. L. 3 §4, ff. de act emp. 
et vend. Gregorio Lopez, ad |. $2, tit. 2. Partida 3, glos. 
en aquella tierra. J. Voet ad Pandectas, lib. 22, tit. 1, n. 6. 

Huberus de conflictu legum, n. 10. 1 Gallison’s Rep. 375. 
Pothier, Contrat de Change, n. 155. Merlin, Questions de 
Droit, verb. Protét. Robinson v. Bland, 2 Burr. 1077. 2 
John. Cas. 355. 17 John Rep. 519; 20 John. Rep. 102; 
Whiston & Wilkinson v. Stodder & Hewitt’s syndics, 8 Mart. 
952. Vidal v. Thompson, 11 Martin, 23. 


Argument for the Plaintiff. 


The statute of New York against usury is highly penal, con- 
fiscating both principal and interest, where more than seven per 
cent. has been stipulated. In this respect it differs from the 
civil law, according to which, when a higher rate of interest 
than the lawful rate has been stipulated, the contract is valid 
for the principal debt and for such part of the interest as is 
lawful, and only void for the excess. Quod illicitum adjec- 
tum est, pro non adjecto haberi, et licitas peti posse. L. pla- 
cuit, 29, ff. de usuris. 

The question, then, for the consideration of the court is, 
whether the penal laws of the state of New York can have 
effect in Louisiana, to render that contract corrupt and unlaw- 
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ful which is permitted by our laws. I understand it to be a 
clear and settled principle of law, that penal statutes are in 
their nature strictly local, and that their effects are confined 
within the limits of the legislature’s jurisdiction. Consequently, 
when a statute declares contracts of a certain description to be 
unlawful and void, it must be construed to affect only such 
contracts as are made under its jurisdiction. It affects all 
contracts made there, although the place of payment may be 
under a different jurisdiction; for the validity or invalidity of 
contracts must be determined by their original formation. If 
the transaction be in its origin infected with vice, neither the 
lapse of time from the making of the contract to the period 
fixed for its performance, nor the transition to a different place 
designated for such performance, can free it from the infection, 
nor render that lawful and vadid which was unlawful and null 
in its inception. L. 29, ff. de regulis juris. 

Statutes have for objects the regulation of persons, of things, 
and of contracts. In either case, they can properly regulate 
only those matters which are subject to them. Persons are 
subject by reason of their domicil; immovable property, by 
reason of its situation; and contracts, by reason of the place of 
their formation. Si agitur de subjiciendo contractum legibus, 
aut consuetudini alicujus loci, tunc attenditur locus, aut consu- 
etudo fori ubi verba obligatoria proferuntur, et contractus per- 
ficitur, non autem locus destinate solutionis, says Colerus, 
Process. execut. c. 1, p. 2,n. 79. The rule is stated by 
Colerus somewhat too broadly; but it is correctly stated, with 
respect to all those things connected with the origin and nature 
of the contract. 

When the people of the state of New York enacted a statute 
for the prevention of usury, and declared void all usurious 
contracts, it must be understood, that the prohibition was in- 
tended to be against the making of such contracts in that state : 
because contracts there made alone are properly within their 
jurisdiction, and because they had no interest in the regulation 
of any other contracts. The loans, which are forbidden, are 
loans to be made in New York: for whether usury be practis- 
ed in New Orleans or not, cannot be supposed to be a matter 
which affects the people of New York. 

In what does the offence against this state consist? Does it 
consist in the corrupt bargain, or in the payment? ‘There can 
be no doubt, that it consists in the original contract, in the 
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reservation of excessive interest. If the offence were not 
complete until the payment, the creditor might recover his 
principal by waiving the demand for interest. But, by this 
statute, the principal sum is forfeited, as a penalty for the 
making of an illegal contract. If there has been no corrupt 
bargain, if upon the loan no more than legal interest has been 
reserved, there is no illegality in the borrower, at the time of 
payment, freely and voluntarily making to the lender an ad- 
ditional compensation. But if there has been an original cor- 
rupt bargain or loan, upon which usurious interest has been 
afterwards paid, the excess of interest so paid may be recov- 
ered back. All of this shows, that the offence against the 
statute is consummated at the time of making the contract. 
If, then, in this case, there has been any offence committed 
against the statute of New York, that offence has been com- 
mitted in New Orleans; and yet it can hardly be predicated 
of the powers of the senate and house of representatives of the 
state of New York, that they can punish, as offences against 
their laws, acts done in the state of Louisiana. If they have 
such powers, they wiil not be presumed to have used them: 
but the exercise of them must be expressly shown. 

The forms and solemnities of contracts are prescribed by 
the laws of the place, where the contract is entered into. So 
also, as to whatever belongs to the nature of the contract, or 
concerns its original validity, the place of contract is alone to 
be considered. In concurrentibus contractum, et emergenti- 
bus tempore contractis, spectatur locus in quo contrahitur. 
Dumoulin ad |. i. Cod. de Sum. Trin. In this he is followed 
by Paulus Christineus, dec. 283, who says: Generaliter in 
omnibus que ad formam ejusque perfectionem pertinent, spec- 
tanda est consuetudo regionis ubi fit negotiatio, quia consuetudo 
influit in contractus, et videtur ad eos respicere, et voluntatem 
suam eis accommodare. So also Mevius, in Jus Lubecense, 
quest. 4. prelim. n. 14. Ita indubium est, quisquis nego- 
tiari cupit in foro Lubecensi jure guadente, eum ejus requisita 
in agendo et contrahendo debere observare. Statutum enim 
loci actiis seu contractiis semper attenditur, cui disponentes 
vel contrahentes se alligare et conformare voluisse censentur. 
He cites Alderanus Mascardus, Roland 4 Valle, Decianus, and 
Aretinus. Si lis oritur ex natura contractis et tempore con- 
tractus, consideratur statutum loci contractiis, says Strickius, 
de prince. jur. in alien. ter. ex. 
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Boullenois, treating of the laws which govern contracts, lays 
down this as his sixth general rule: ‘ Quand il s’agit de déci- 
der si des conventions faites au sujet des droits qui naissent, 
eX natura et tempore contractis, sont légitimes, ou non, il faut 
suivre la loi ou se passe le contrat. ‘Traité des statuts, Obs. 
46. He proceeds to state a case, which, if not identical with 
that under consideration, is at least very like it. ‘ S’il s’agit 
de régler la légitimité du taux des rentes, et que, dans le lieu 
de la passation du contrat, le taux soit différent de celui qui 
se paie, soit dans le domicile du débiteur, soit dans le domicile 
du créancier, soit enfin dans le lieu ot les biens hypothéqués, 
sont situés, le taux convenu sera jugé trés-légitime, s’il est 
conforme a la loi ow le contrat a été passé.’ This is said 
absolutely, without any reservation or exception. It is true, 
that the author does not, in express words, state the case of 
a note drawn in one place and payable in another place upon 
the face of it. But if this would have been an exception to 
the rule in his opinion, he would certainly have mentioned it 
in this work, which was the result of a long life of study and 
labor. I do not, however, confine myself to this presumption. 
Boullenois has substantially expressed an opinion, that this 
case would be no exception. In the passage quoted, there 
are four different places mentioned, that of the contract, that 
of the debtor’s domicil, that of the creditor’s domicil, and that 
of the situation of the property hypothecated. One of these 
must be the place of payment, when no other place is speci- 
fied. The legality of the rent will be determined by the law 
of the place, where the contract has been made, says Boulle- 
nois; but, in the opinion of this author, that is not the place of 
payment, when it is not the place of residence of the parties. 
On the contrary, he says, that when there is a day fixed for 
the payment, the place of payment is the domicil of the credi- 
tor, and that when no day is fixed for the payment, but the 
obligation is payable on demand, the place of payment is the 
domicil of the debtor. In the first case, Je terme fixé inter- 
pelle le debiteur, et étant obligé, de convention tacite, d’aller 
trouver le créancier pour le payer, et ne pas encourir de 
demeure, c’est dans le domicile du créancier que la demeure 
est contractée. In the second case, le créancier est obligé 
d’interpeller son debiteur, et de lui faire connoitre qu’il veut 
étre payé. 

The language of all commentators, and of all judges, has 
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been uniform to this effect, that the nature and validity of a 
contract must be determined by the laws of the place, where 
the contract is made. But it is contended, that there is an 
exception to this rule, when a different place of payment is 
designated. ‘T’o prove this, the defendant’s counsel relies on 
the law Contravisse 21, ff. de obl. et act. Contraxisse 
unusquisque in eo loco intelligitur, in quo ut solveret se obli- 
gavit. ‘This law is extracted from the commentary of Julianus 
ad Minicium; and as it stands by itself without context, we 
cannot know in what particular manner it was by him applied. 
This is a difficulty common to many laws in the collection of 
Tribonian, which have given rise to various interpretation. It 
is consequent upon the loss of the original works of the ancient 
jurisconsults, a loss deeply to be regretted. ‘The emperor 
Justinian flattered himself that he had provided a work ade- 
quate to the determination of all causes; and, acting upon this 
presumption, he prohibited the use of the works of the ancient 
jurisconsults, as well as the writing of commentaries on his 
laws. ‘The latter prohibition has not been much regarded; 
but the former may have been a principal cause of the loss we 
have sustained. Scribat Justinianus quantum velit, glorietur- 
que suos hosce libros causarum negotiorumque decisionibus 
satis esse : res ipsa plané reclamat, nemoque civilis professionis 
eruditus est, qui apertissimé non videat innumerabiles dubita- 
tiones ex facto oriri, quas nisi omnino CXdipus is sit, ex harum 
legum sylva decidere nemo unus possit: ut plané sine Bartolo, 
aliisque quibusdam interpretibus, jus nostrum non consistere 
affirmare ausim. * * *  [ilud non diffiteor, si antiquo- 
rum jurisconsultorum opera extarent, nec Justiniani iniquissimo 
illo edicto sublata fuissent, Aecursii et qui post eum scripse- 
runt minimé necessarias futuras fuisse lucubrationes. Suchare 
the reflections of Alciat in |. ult. ff. de verb. signif. 

To ascertain, then, the true meaning and extent of this law, 
it is proper to look to the opinions of the interpreters, and if 
we find a uniform current of authority in favor of one inter- 
pretation, it may be safely followed; but if we find discrepan- 
cies in their opinions, we should adopt that construction which 
will best reconcile this law with other laws in the Pandects ; 
for the existence of antinomies is not to be supposed, and the 
whole corpus juris is to be considered as proceeding from one 
legislator. 

According to the construction of the defendant’s counsel, 
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the law Contrazisse is a rule of decision to be strictly follow- 
ed, so that, where a place is designated for the payment of 
money, that place is alone, and for all purposes, to be regarded. 
But, upon this construction, it will not be possible to reconcile 
the law with the law Si fundus, ff. de evict. Si fundus veni- 
erit ex consuetudine ejus regionis, in qua negotium gestum est, 
pro evictione caveri oportet. There is no diversity of opinion 
respecting this law. All agree that it refers exclusively to the 
place where the contract of sale is entered into. The above 
construction ought not then to be admitted, if we can find an- 
other, which, without perverting the literal meaning of the law, 
will reconcile the two laws with each other. 

When a suit is brought upon a contract, the court will in- 
quire, 1st, whether there is sufficient proof of the contract; 
2d, what has been the intention of the parties, and to what 
they have engaged themselves; and 3d, whether that engage- 
ment can be carried into effect consistently with the rules of 
law. For the determination of the first question, recourse 
must be had to the laws of the place, in which the intentions 
of the parties have been expressed. The solemnities and 
forms of acts are regulated by the laws of the place where the 
act is passed. In considering the second question, the court 
will inquire, whether the parties have clearly and fully ex- 
pressed themselves ; for their express intention must prevail, 
unless prohibited by the law. Upon some points, however, 
they may not have expressed themselves, and then it is to be 
considered, whether they have not tacitly assented to provis- 
ions of the law relating to such a contract as they have made. 
This we are taught by Ulpianus. Semper in stipulationibus, 
et in ceteris contractibus, id sequimur quod actum est: aut si 
non pareat quid actum est, erit’consequens, ut id sequamur, 
quod in regione in qua actum est frequentatur. L. 34, ff. de 
reg. jur. 

If, then, in a contract of loan, the party who lends the money 
has stipulated for interest from the date of the loan, and the 
rate of interest is specified in the contract, this rate must be 
allowed, unless it be prohibited: for id quod actum est sequi- 
mur, and actum est mens contrahentiym et voluntas. If, how- 
ever, there be a general stipulation for interest, without speci- 
fying the rate, then it is a question, what rate of interest was 
intended. Or, there may have been no agreement for inter- 
est; but the borrower may have failed to perform his contract 
on the day, and interest may be due from the default. 
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It is only in one of these cases, where the parties have not 
fully expressed their minds, when it does not appear quid ac- 
tum est, that the court will resort to the law of any place, to 
supply the want of an express declaration. It is in such a case, 
that we may resort to the law Contrazisse, which may be con- 
sidered as a rule of evidence, a rule of construction, and no- 
thing more. It was never intended to have the effect of 
changing the nature of things in themselves; nor did the juris- 
consult intend to say, that a man, who had made a promise 
in one place engaging to pay a sum of money in another place, 
had literally and truly made the promise in the latter place. 
But it was intended by this law, to point out the place, to the 
customs and laws of which we should have recourse, in deter- 
mining what would be a good performance of what the party 
had there engaged to perform, when the precise extent of his 
engagement was not stated. In this way the law was under- 
stood by Godefroy, who has this note upon it: Quia ubi non 
apparet quid actum sit inter partes loci consuetudo attenditur. 
It concerns only the performance of the contract, and is in 
accordance with the laws 22 ff. de rebus creditis, 3, §4. ff. 
de act. empt. and vend. and 4, ff. de condic. tric. ‘These 
laws are all to this effect, that, in an action for the non-deliv- 
ery of goods, the plaintiff is entitled to recover such damages 
as he sustains by the non-delivery, which damages are estimat- 
ed by the value of the article, in the place in which it should 
have been delivered, and on the day when it should have been 
delivered. 

The law Aut ubi quisque, 3 ff. de reb. auct. jud. poss. has 
been also cited for the defendant. In this law Gaius does not 
speak of the celebration of a contract, or of its legality or ille- 
gality, but of its effect in subjecting contracting parties to a 
different jurisdiction from that of their domicil. By the gen- 
eral rule of the civil law, the forum in which a defendant is 
suable is that of his domicil. But it was a maxim of the same 
law, that ratione contractus forum competens sortitur reus eo 
in loco, in quo contractus vel quasi contractus celebratus est. 
]. heres absens, 19, §1, ff. de judiciis, ]. argentarium, 45. d. t. 
By contracting in a place different from his domicil, he sub- 
mits to be there answerable, provided his person, or property, 
be there found. But when, by the terms of the contract, an- 
other place of performance has been designated, it is there that 
he submits to be sued; because the judge of that place can 
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alone enforce performance there. The words of the juriscon- 
sult are therefore to be understood in this way : ‘The contract 
is not therefore, or in this particular, to be understood, as of 
the place in which the same has been celebrated, but of that 
in which the money is to be paid.’ In this it is in conformity 
with the law heres absens, (4. ff. de judiciis. Tllud scien- 
dum est, eum, qui ita fuit obligatus, ut in Italia solveret, si in 
provincia habuit domicilium, utrobique posse conveniri, et hic 
et ibi: et ita et Juliano et multis aliis videtur. In this refer- 
ence to Julianus, I am inclined to think, that the jurisconsult 
had in view this very law Contrazisse, which may have been 
intended to mean only, that, for the purpose of being sued, the 
debtor was considered to have contracted in that place in 
which he had promised to pay. It is in this way that the law 
was understood by Accursius, who puts this case upon the 
law. Casus. Ciim essemus Bononie promisi tibi dare c. in 
civitate Mutine, et de hoc est factus contractus Bononie. Di- 
citur quod possum conveniri Mutine ad illa c. quasi ibi videar 
contraxisse. And the Gloss refers to the law heres absens, 
§4, last quoted, and to the law aut ubi quisque as being in con- 
simili casu. We have also this note, which is still more pre- 
cise: Contrahere videtur, id est, ex contractu quis conveniri 
potest, ubi solvere tenetur. Czteriim verba contractis inter- 
pretabimur ex statuto et consuetudine loci, quo contractum est. 
If this was the mere intention of the law, as seems to be most 
probable, there is an end to the defendant’s construction. The 
defendant might be sued loco solutionis ; but the jurisdiction of 
that place was not exclusive, for he might also be sued before 
the judge of his domicil. 

The note, cited from Gregorio Lopez, is upon a law of the 
Partidas, of a similar nature with the law aut ubi quisque. 
It asserts the general rule, that defendants are regularly to be 
sued before the judge of their domicil, and states certain cases, 
as exceptions, where they may be also sued elsewhere. The 
note must be considered as applied only to this law, and so it 
is said by Lopez ; et intellige quoad sortiendum forum. 

Taking the several laws together, and for the purpose of 
reconciling them, the interpreters have considered, that, where 
a contract is made in one place to be performed in another, 
there are two places of the contract, that where the obligation 
is contracted, and that in which it is to be performed. Locus 
contracts dicitur duobus modis; 1°. ubi contractiis conventio 











1829. ] Conflict of Laws. 223 


seu obligatio perficitur, seu verba proferuntur ; 2°. ubi solutio 
vel deliberatio destinatur. Pres. Everard. Cons. 78. He 
afterwards proceeds to state, in what particulars the first place 
is to be considered, and in what the last. Modo sic est quod, 
quoad perfectionem contractus, seu solemnitatem adesse, seu 
subsistentiam ejus requisitam, semper inspicitur statutum, seu 
consuetudo loci celebrati contracts; sed ubi agitur de con- 
suetudine solvendi, vel de his que veniunt implenda dit post 
contractum, et in alio loco impletioni destinato, tunc inspicitur 
locus destinate solutionis. 

Conformably with these principles, the interest which the 
law gives without any stipulation, is regulated by the law of 
the place of payment; for it is there that the default, which 
gives rise to such interest, takes place. ‘The claim for such 
interest is not coexistent with the contract; nor does it pro- 
ceed from the contract, but from a new cause which happens 
at a period subsequent. This new cause is the delay of pay- 
ment, which happens in the place where the payment ought 
to be made, and is consequently regulated by the law of that 
place. It is of these interests that Paulus speaks, in the law 
Cum quidam, §3. ff. de usuris, saying that, usure non propter 
lucrum petentium, sed propter moram solventium infliguntur. 
Interests stipulated by the creditor are of an entirely different 
nature. ‘The right to these is co-existent with the contract 
and proceeds from the contract. ‘ 

In support of this construction we have the high authority 
of Bartolus, who also distinguishes, between those things which 
are of the nature of the contract, or belong to its original 
formation, and those things which arise ex post facto from the 
default of the parties. Inspicimus locum contractus in his que 
veniunt ex natura contractus, ut |. si fundus: sed in his que 
veniunt ex mora inspicimus locum ubi mora committitur. Ad 
l. 1, ff. de usuris. In another place, speaking of the laws 
which govern contracts, he says: Aut queris de his que per- 
tinent ad litis ordinationem, et inspicitur locus judicii: aut de 
his que pertinent ad ipsius litis decisionem, et tunc aut de his 
que oriuntur secundum ipsius contractis naturam tempore 
contractls, aut de his que oriuntur ex post facto, propter ne- 
gligentiam vel moram. Primo casu, inspicitur locus contractis, 
et intelligo locum contractis ubi est celebratus contractus, non 
de loco in quem collata est solutio. Ad 1. Cunctos populos, 
Cod. de Sum. Trin. n. 15 et 16. 
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The celebrated Peckius of Mechlin, in his treatise De jure 
sistendi, published in 1577, writes to the same effect. Nam 
licet quoad alia que concernunt solemnitatem actiis, seu ejus 
perfectionem, inspiciatur consuetudo loci celebrati contractis, 
et ideo si ex statuto loci requiratur certa solemnitas in ipso 
contractu, vel si ad subsistentiam contracts requiratur solutio 
gabelle, vel quid simile, tunc tale statutum debet observari, 
licét in loco destinate solutionis non sit simile statutum. Tamen 
in his que superveniunt post absolutum contractum, et eo jam 
perfecto tenduntad ejus executionem, ibi locus destinate solu- 
tionis inspicitur. Cap. 11. 

Burgundus has treated of this matter most fully and satis- 
factorily. He determines, that the form and mode of con- 
tracting must be such as the laws of the place of contract have 
prescribed, and that the legality of the contract must be decid- 
ed by the same laws. He also cites a case, decided by the 
parliament of Flanders, in which he was of counsel, where it 
was decided, that an annuity, stipulated in France, but payable 
in Flanders, was lawful, although the rate was one in twelve, 
and in Flanders it was not permitted to stipulate a higher in- 
terest than six per cent. This, he says, is to be understood 
of stipulated interests, and not of those which are incurred 
by a delay of payment. Spectandum esse, ut locus et tem- 
pus decenter congruant et a personis capacibus obligatio cel- 
ebretur. Alias enim si an forma peccaverit minus solemnem 
dicemus esse obligationem, si aliquid ceterorum desideretur 
inutilem: licita verd sit, an illicita stipulatio, 4 forma quoque 
videtur proficisci, et ideo ejusdem legibus dirigitur quibus ipsa 
forma, et ad locum contractts collimare oportet. Quare et 
usurarum modus is constituendus est, qui in regione in qua 
est contractum legitimé celebratur. Et cum reditus duodena- 
rius in Gallia stipulatus, in controversiam incidisset, patroci- 
nante me judicatum est, in curia Flandrie, valere pactum: nec 
obesse, quod in Flandria ubi reditus constitutus, sive hypoth- 
ece impositus proponeretur, usuras semisse graviores stipulari 
non liceat. * * Sed hoc intellige de usuris in stipulati- 
onem deductis, non autem de iis que ex mora debentur, in 
quibus ad locum solutionis (ut docebimus posted) respicere 
oportet. Tract. 4. n. 10. 

In the concluding part of the same treatise, this author treats 
of those things which concern the performance of contracts, 
and which are governed by the laws of the place of perform- 
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ance. Idem ergo de solutionibus dicendum, scilicet ut in 
omnibus que ex ea sunt, aut inde oriuntur, aut circa illam 
consistunt, aut aliquo modo affinia sunt, consuetudinem loci 
spectemus, ubi eandem implere convenitt * * * * 
ltaque ex solutione sunt solemnia, valor rei debite, pretium 
monete : ex solutione oriuntur prestatio apoche, antigraphi, 
similiaque: circa solutionem consistunt pondera, mensure bo- 
nitas, expense, mora, damna, interesse, usura ex mora debi- 
ta, et ejusmodi. Nam ut exemplo rem astruam, is qui certo 
loco dare promisit, vel solvere tenetur, ad numerum, pondus, 
et mensuram ejus loci, in quo prestare debet, obligatur : nisi 
natra contractus, vel ipsius rei aliter dictaverit * * * 
Affinia solutioni sunt, prescriptio, oblatio rei debite, consigna- 
tio, novatio, delegatio, et ejusmodi. Et ideo Panormitamus et 
doctores toties ingerunt, ea que respiciunt solemnitatem actus, 
vel que tempore contractus ex natura ipsius adhibentur, ori- 
unturque, ex more regionis ubi contractum est, legem accipere. 
Ea verd que ad complimentum, vel executionem contractis 
spectant, vel absoluto eo superveniunt, solere a statuto loci di- 
rigi, in quo peragenda est solutio. n. 26—29. 

Such was the understanding which this great jurisconsult 
had of the law Contraxisse, and which he affirms to have been 
the repeatedly expressed opinion of the doctors. He partic- 
ularly cites the celebrated Nicholas de Tudeschi, abbot of 
Palermo, the authority of whose decisions, with those of Bar- 
tolus, Baldus, and Joannes Andreas, was established by one of 
the ordinances of the kings of Spain. 

Such are the authorities in support of the plaintiff’s posi- 
tion. So far the opinions of the interpreters appear to be uni- 
form in favor of my construction, and in opposition to the 
construction of the defendant’s counsel, of the law Contraz- 
isse. ‘These opinions do no violence to the terms of the law, 
and they have the effect of reconciling it with the law Si fun- 
dus. 

The defendant’s counsel has quoted Huberus, de conflictu 
legum, n. 10., and he considers the opinion of this author to 
be strongly in his favor. A more particular examination of 
the doctrine of Huberus will show, that the gentleman is mis- 
taken. ‘The author, in the number quoted, does not speak of 
the validity of contracts, but of their effects, or of the rights 
growing out of them in thosefcases which are not expressly 
provided for by the parties. In numero, 8, he treats of the 
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validity of contracts. N. 8, 9, and 10, all refer immediately 
to the contract of marriage, but the principles apply to other 
contracts. ‘The author says, that a marriage, lawful in the 
place where it is contracted and celebrated, is valid and effect- 
ual in all other places, with two exceptions, which do not ap- 
ply to this case. Si licitum est eo loco ubi contractum et 
celebratum est, ubique validum erit effectumque habebit, sub 
eadem exceptione, prejudicii aliis non creandi, cui licet addere, 
si exempli nimis sit abominandi, ut si incestum Wc. n. 8. 
He states some cases, and in n. 9, proceeds to consider the 
effects of the contract. Porrd, non tantim ipsi contractus 
ipseque nuptia, certis locis rite celebrate, ubique pro justis 
et validis habentur sed etiam jura et effecta contractuum nupti- 
arumque in iis locis recepta, ubique vim suam obtinebunt. 
He proceeds to give an instance, in which this rule will have 
effect. In Holland there was a community omnium bonorum 
between husband and wife, unless it was otherwise agreed by 
the marriage contract ; and the author says, that this commu- 
nity will extend to the lands which the husband or wife pos- 
sess in Friezland, where only the community in acquisitions is 
established. This opinion is founded upon the effect of the 
contract of marriage, by which a mutual transfer of property 
is effected, according to the law of the place of contract. 

But the author proceeds to say, that the place where the 
contract is entered into is not, in all cases, to be regarded, 
when the parties have had another place in contemplation, 
and he cites the law Contraxisse. Verum tamen non ita pre- 
cisé respiciendus est locus, in quo contractus est initus, ut si 
partes alium in contrahendo locum respexerint, ille non potits 
sit considerandus. Here there is an exception, a limitation. 
To what does it apply? ‘To the last preceding proposition. 
What is that proposition? That, so far as the marriage con- 
tract has not expressly provided for the pecuniary interests of 
the contracting parties, the laws of the place of contract shall 
supply the omission. The limitation is then this, that, for this 
purpose, the place in which the parties intend to reside, shall 
be considered the place of contract. ‘That this was the au- 
thor’s meaning, appears from the example put by him imme- 
diately following. The opinion of this author is, therefore, 
favorable to the cause of the plaintiff, and not against it. His 
principles are, that the validity of a contract shall be tested 
by the laws of the place of celebration, without exception as 
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to the place of performance ; but that, when the rights of the 
parties have not been clearly defined by their express agree- 
ment, they will in general be considered to have contractec 
with reference to the laws of the place where the contract is 
to be performed. 

Pothier and Merlin have both been cited for the defendant 
with great confidence. The passages quoted have, however, 
really no bearing on thiscase. By picking out scraps of words 
from a book, we may often fabricate for an author a meaning 
which he did not intend. This is nota fair mode. The 
words of an author are to be considered in relation to the 
question of which he treats ; and, however general may be the 
terms, they ought to be limited to that question, in the same 
manner as the opinions of judges ought to be applied to the 
facts of the case decided. The propriety of this rule is most 
manifestly shown, by the manner in which the learned counsel 
has treated Pothier and Merlin. Both of these authors, in thé 
parts cited, treat of the presentment for payment, and protest, 
of bills of exchange, and of the time in which they should be 
protested. Both say, that the time of presentment, and the 
formality of protest, must be determined by the law of the 
place, on which the bill is drawn. Both cite the law Con- 
traxisse ; and both say, that the obligations, resulting from a 
bill of exchange, are regulated by the laws of the place where 
the bill is payable. Now, if these authors are to be understood 
to say, that all the obligations, which result from a bill of ex- 
change, are regulated by the laws of the place where the bill 
is payable, they have said what is not true. But they are not 
to be so understood. As to the time of payment, the parties 

-to the bill are supposed to have intended to conform to the 
laws of the place of payment. A merchant in New Orleans 
draws a bill on London, by which he requests the drawee to 
pay a certain sum sixty days after sight. This is under- 
stood to be a request to pay the money on the Sixty-third 
day after the presentation for acceptance ; because the law of 
England allows three days of grace upon bills payable after 
sight, and the drawer is supposed to have been cognizant of 
this law and to have conformed to it. He therefore contracts 
an obligation that the bill shall be paid in coin on the sixty- 
third day after presentation, because he is presumed to have 
intended a payment according to the laws of England. If, 
however, the bill shall be protested for non-payment and re- 
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turned, the alternative obligation of the merchant will be to 
pay the amount of the bill with twenty per cent. damages pre- 
scribed by the laws of Louisiana. The drawer of a bill un- 
dertakes, that it shall be accepted upon presentation ; and, in 
default of acceptance, the bill may be returned and payment 
demanded of the drawer. But suppose that the laws of this 
state had provided, that the drawer should only be liable after 
protest for non-payment, though by the English law he is liable 
upon non-acceptance. In the case of the bill abovementioned, 
which law would fix the liability of the drawer? Certainly the 
law of this state. Every endorser is considered as the drawer 
ofa bill. Suppose the law of a state, in which a bill is en- 
dorsed, had provided, that an endorsement should merely pass 
the property and not subject the endorser to any liability. 
Would an endorser, in such a state, be liable in case of non- 
payment, by reason of a different law of the country on which 
the bill is drawn? Certainly not. And both Pothier and 
Merlin would have answered the questions as | have done, 
notwithstanding the generality of their expressions. 

The author next cited is J. Voet, and he is the only com- 
mentator upon the civil law who seems to countenance the 
construction of the defendant’s counsel. The passage cited is 
in these words: Si alio in loco graviorum usurarum stipulatio 
permissa, in alio vetita sit, lex loci, in quo contractus celebra- 
tus est, spectanda videtur in questione, an moderate an vero mo- 
dum excedentes usure per conventionem constitute sunt. Dum- 
modo memenerimus, illum proprié Jocum contractus in jure 
non intelligi, in quo negotium gestum est, sed in quo pecuni- 
am ut solveret se quis obligavit. ‘If it is permitted in one 
place to stipulate a higher rate of interest than is permitted in 
another, it seems that the law of the place, where the contract 
is celebrated, is to be considered in determining the question, 
whether the lower or the higher rate of interest has been fixed 
by the agreement. Provided that we should remember, that 
that is not properly understood to be the place of contract in 
law, in which the business has been transacted, but that in 
which the party has bound himself to pay the money.’ This 
is a literal translation of the passage, which is in some degree 
obscure. The defendant’s counsel considers this to be a pre- 
cise authority in his favor. If so, it is not well expressed. 
The first sentence is clear enough of itself, and expresses an 
opinion which we have seen to be that of the interpreters gen- 
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erally : for the place in which a contract is celebrated was never 
understood to be any other than that in which the final assent 
was given. ‘The place of celebration and that of performance 
are constantly spoken of in opposition to each other. Thus 
the rights of husband and wife, arising from the contract of 
marriage, are not regulated by the laws of the place of cele- 
bration, but generally by those of the husband’s domicil. L. 
exigere dotem, 65, ff. de judiciis. Certainly, however, Voet 
has no reference to a penal statute like that of New York: for 
he has immediately before said, that when more than the law- 
ful rate of interest had been promised, the promise was good 
for the principal debt and for the legal interest. But suppos- 
ing the opinion of Voet to be fully in accordance with the con- 
struction of the defendant’s counsel, the court will hardly adopt 
that opinion, in opposition to such authorities as have been 
cited. Voet cites the law aut ubi quisque, the Jaw Contrax- 
isse and the law exigere dotem, and no others. ‘The two first 
have been already fully examined, and the reference to the 
last furnishes a strong argument, that the question which he 
had in view was one of construction, and not of the legality of 
contracts: for though the domicil of the husband is to be con- 
sidered in reference to the effects of the marriage, yet all agree 
that the validity of the marriage depends upon the law of the 
place of celebration, unless that place has been selected for 
the purpose of eluding the personal statutes of the domicil of 
the parties. Voet, de ritu nupt. n. 4. 

If the opinion of John Voet was such as the defendant main- 
tains, it was very different from that of his father, Paul Voet, 
who treats of this matter in his book de statutis, sect. 9, cap. 
2, and accords with Bartolus, Everard, and others whom I 
have cited. Quod si de ipso contractu queratur, seu de na- 
tura ipsius contractis, seu iis que ex natura contractis veni- 
unt, puta fidejussione, &c. etiam spectandum est loci statutum 
ubi contractus celebratur. n. 10. Ne tamen hic oriatur con- 
fusio, locum contractis duplicem facio, alium, ubi fit, de quo 
jam dictum, alium in quem destinata solutio. [lum locum 
verum, hunc fictum appellat Salicet. n. 11. Hine ratione ef- 
fectis et complementi ipsius contractis, spectatur ille locus, 
in quem destinata est solutio; id quod ad modum, mensuram, 
usuras, &c. negligentiam et moram post contractum initum ac- 
cidentem, referendum est. n. 12. 

Some English and American cases have been also cited for 
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the defendant. The first is that of Robinson v. Bland, 2 Bur. 
1047. The sole ground of reliance, which the defendant can 
find in that case, is an obiter dictum of Lord Mansfield, which 
is against the doctrine of Huberus, to whom his lordship refers. 
It is sufficient to say, that this question was not decided by the 
court, and that, upon the facts of that case, it was not neces- 
sary it should be decided. A rather singular doctrine was 
there broached by Mr. Justice Denison, that, as the action 
was brought in the courts of England, the validity of the con- 
tract must be determined by the laws of England; and in this 
opinion he is followed by Mr. Justice Wilmot. We are not 
disposed to claim the benefit of this opinion, which can have 
but few followers at this day. 

It is rather singular that the gentleman should have referred 
to the opinion of Judge Story in the case of Van Reimsdyk 
v. Kane, 1 Gall. 375. This opinion is directly against him, 
and conformable with the doctrine of Bartolus and others 
whom I have cited. The judge says, that ‘the law of the 
place where a contract is made, is to govern, as to the nature 
and validity of such contract; and that being valid in such 
state, it is to be considered as equally valid, and to be enforc- 
ed every where’ else. This is said without any qualification. 
He then proceeds to say : ‘It would seem to follow from this 
doctrine, that if a contract be void by the law of the place 
where it is made, it is void every where, and that what is a 
discharge of a contract in the place where it is made, shall be 
of equal avail in every other place. To the last position there 
is an exception, when the contract is to be executed in a place 
different from that where it is made; for the law of the place 
of execution will in such cases apply.” When the judge 
says, that there is an exception to the last position, he cer- 
tainly implies, that there is no exception to the first position. 
The last position relates to the discharge of a contract; the 
first to its original nature and validity. 

It is said, that in the case of Van Shaik v. Edwards, 2 John. 
Cas. 355, ‘the Supreme Court of New York declared, that as 
the contract was to be executed in the state of New York, the 
Jaws of New York and no other must decide.’ 1 have exam- 
ined the case and find no such declaration. A majority of the 
court were of opinion, that the interest on the notes was to be 
considered part of the price of the land. Lansing and Lewis 
were of opinion, that the notes were good by the law of Mas- 
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sachusetts. Kent thought they were not good by the law of 
Massachusetts, and therefore void. Radcliff was the only 
judge who said any thing which might support the assertion. 

The cases, cited from the 17th and 20th volumes of John- 
son’s Reports, and the 11th volume of Martin, are not appli- 
cable. The interest, which the law allows ex mora, depends 
upon the law of the place where the default is incurred; and 
days of grace must be allowed according to the usage of the 
place where the bill is payable. 

The learned gentleman entirely misapprehends the case of 
Whiston and another v. The syndics of Stodder & Hewitt, 8 
Martin 952, and my argument in that case. Goods had been 
shipped by the plaintiffs, merchants in England, to the insol- 
vents in New Orleans under an order from the latter. ‘The 
price not having been paid at the time of the failure of Stod- 
der & Hewitt, the plaintiffs sequestered the goods in posses- 
sion of the syndics, on a claim of privilege. On the part of 
the syndics | objected, that as the order was accepted in Eng- 
land the contract was made there, and that as by a sale and 
delivery the property was fully divested from the vendor ac- 
cording to the Jaw of England, the plaintiffs had no claim but 
as common creditors. ‘To prove these points Casaregis was 
cited; and these are what the court decided. Nothing was 
said of the place of payment. 

I have now examined all the gentleman’s citations, and I 
submit to the court, whether they do justify the extraordinary 
confidence with which they have been brought forward. The 
construction contended for would seem to extend, as well to 
the form of the contract as to its validity. But no rule can be 
more firmly established than this: Si lex actui formam dat, 
inspiciendus est locus actiis. ‘That is, says Hertius, de col- 
lisione legum, sec. 4. n. 10. si de solennibus queratur, si de 
loco, de tempore, de modo actis, ejus loci habenda est ratio, 
ubi actus sive negotium celebratur. Therefore, he says, a 
marriage, contracted according to the solemnities of the place 
where the parties were at the time, is valid and cannot be 
rescinded, although in patria mariti alie solemnitates obser- 
ventur. 

According to the defendant’s argument, a note made in 
New Orleans, for the payment of money in London, would be 
void if not stamped ; and a note made in London, for the pay- 
ment of money in Canada would be good though not stamped. 
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Yet the received opinion is the other way, as well in England 
as in countries of the civil law. Phillips’ Ev. 387. 1 Maule 
& Selw. 94. 2 M. & S. 87. 7 T. R. 241. 3 Campb. N. P. 
C. 166. The case of Alves v. Hodgson, 7 T. R. 241, was 
upon an agreement made in Jamaica, but to be performed in 
London ; and it was adjudged to be void, because not stamped 
as required by the laws of Jamaica. 

According to the same argument, those things, which are of 
the nature of the contract, will be regulated by the law of the 
place of payment. If, therefore, I purchase an article in New 
Orleans, and pay for it by a bill on New York, which article 
has some redhibitory defect, I cannot have my action, to annul 
the contract, nor to reduce the price. This cannot be admit- 
ted. Nor can it be admitted, that the question, whether the 
loan of fifteen thousand dollars for a year be a sufficient con- 
sideration for a promise to return the money at the end of the 
year, with the further sum of fifteen hundred dollars for the 
use of it, can be judged by any other standard, than that of 
the law of the place where the loan is made.* 
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How frequently we hear repeated the complaint of the mul- 
tiplicity of law books. Our own journal is not without instances, 
which will, we have no doubt, hereafter occur, again and again. 
And yet we doubt whether the evil, if such it be, is not ex- 
ceedingly overrated. Wehave here Mr. Day’s sixth volume, 
and there are now employed, besides all other bookmakers in 
the same science, some fifteen or twenty reporters in the Unit- 
ed States, indefatigably making law books, all of which the 
most indefatigable lawyer cannot read. If it were incumbent 
on every lawyer to read every law book, we should agree that 
the number is egregiously superabundant, and should readily 
concur in a motion for an injunction against their excessive 
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multiplication. But fortunately for the lawyers and the law- 
bookmakers, it is by no means necessary to the success of 
either, that all these publications should be read by all the mem- 
bers of the profession; and one of the objects of our journal is 
to abridge the labors of the profession in this respect, by giv- 
ing our readers such information concerning many books as 
will suffice them in respect to those which do not approach 
very near to their ordinary course of practice, and also enable 
them to distinguish, as far as our learning, skill, and industry 
are sufficient, what publications will be most worthy of their 
assiduous attention and study in their particular course of prac- 
tice. 

But this multiplication of law books is not only attended by 
its advantages, it is toa great degree necessary. Society does 
not stand still in any country, and least of all in this; new 
modes of industry and forms of property, and new social rela- 
tions give rise to an incessant current of legislation; and ques- 
tions for which no exact precedents are to be found are often 
presented to our judicial tribunals. A small portion of our 
law books only, is, however, occupied with new cases or the 
application of new doctrines. Suits are daily occurring in our 
courts which turn upon the application of doctrines which have 
been applied to successive cases ever since the dawn of civil- 
ization. But new circumstances and facts, to which the 
same doctrine is applicable, will be ever springing up; as 
in the spectrum, the precise limits of orange and green cannot 
be exactly defined, though the colors are distinct enough, 
so in the Jaw, though the doctrines may be well defined, yet 
the circumstances of cases will be so similar and dissimilar at 
the same time, that it will always be a matter of some doubt, 
in many, todetermine where the application of one principle is 
to cease, and that of another to commence. 

Ever since the time when Rhodian commerce flourished, if 
not long before, the doctrine has been adopted and applied, 
that a sacrifice of one interest, whether that of ship, or cargo, 
for the benefit of both, should be contributed for by the other. 
Here is a law that is almost universally adopted; it seems at 
the first statement to be pretty intelligible, and we have records 
of some thousands of cases in which it has been applied. To 
bring the complaint of multiplicity of books to this particular 
doctrine then, would it be better for the profession and for 
parties interested in ships and cargoes, that all the cases in 
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which this doctrine has been applied, with the modes and 
reasons of its application, which fill many volumes, should be 
struck from the records of judicial proceedings? Every one 
will answer in the negative without hesitation, and in giving 
this answer he will declare himself to be opposed to what is 
called the simplicity of laws, as far, at least, as this simplicity 
depends upon the smallness of their number. A body of laws 
can be simple, in this respect, only by being very general, and 
presenting the mere elements of a code, and of course leaving 
almost every thing to the discretion of the judge. By the 
simplicity of laws is sometimes understood their intelligibility ; 
which, in the case of enacted statutes, will depend upon the 
talent and skill of the lawmakers, and it must be confessed 
that in the United States we have the misfortune of not avail- 
ing ourselves of all the country affords, for so little are many 
of our legislators impressed with the importance of a thorough 
knowledge of the whole system of laws, as a qualification re- 
quisite to the drafting of a statute, that many of the less expert 
do not hesitate to propose laws in our legislatures with no other 
assistance than to make them grammatical. Passing over, 
however, the process of legislation, and the adoption of a body 
of rules to be applied to the complicated interests of society 
whether by introducing the common or civil law into the sys- 
tem, we will suppose a code of rules to be already in practical 
operation, as there is, of course, in every community which 
has judicial tribunals. All the treatises, then, as well as all 
the judicial decisions, will relate to the application of these 
rules to particular cases, and the more of them there are—the 
more minutely these doctrines or propositions are followed out 
into all their ramifications and consequences—the more intelli- 
gible will be the laws, provided these decisions and deduc- 
tions are consistent with each other. ‘To take the above ex- 
ample—suppose we have records of a thousand instances, 
comprising so many varieties of cases, of the application of 
the doctrine of contribution by ship and cargo for a sacrifice 
or expense incurred for the common benefit, and let these 
cases be all consistent with each other, we shall certainly 
be more likely to determine, to our own satisfaction, on the 
next case that occcurs involving this inquiry, than if we had 
only the naked general doctrine supplied to our hands. We 
should regard a multiplication of law books sufficient to give 
us these cases rather as an advantage than an inconvenience. 











1829. ] Day’s Connecticut Reports. 235 


Even if some of the cases were so obvious as to admit of no 
doubt, they would, at the worst, only be useless. ‘The greater 
the number of instances in which the general rule had been 
applied, the more intelligible would be the law, or in other 
words, the greater chance we should have of divining how it 
would be applied to the case about which we were inquiring. 
The only things to object to on this score are the inconsistency 
and obscurity of general rules, or any particular applications 
of those rules. As long, then, as decisions are consistent with 
each other, and illustrations of the application of acknowledged 
legal doctrines, the increase of their number can afford no just 
ground of complaint. 

We have, therefore, no regret in announcing, in every num- 
ber of the Jurist, two or three new volumes of reports and el- 
ementary treatises, provided they are the production of a 
reasonable degree of legal talent and learning; and Mr. Day’s 
volumes certainly come within this description, being the re- 
cords of the decisions of a very respectable tribunal, made up 
by a learned and skilful reporter. 

The more important and most frequently cited reports in 
the United States—at least Mr. Day’s and those of some other 
reporters within our knowledge—give the opinions of the court 
in all the important cases, without any material alteration, from 
minutes furnished by the judges. Except in minor cases, there- 
fore, the reporter’s skill is applied, 1, to the statement of the 
case; 2, the arguments of counsel ; 3, the summary or abstract ; 
and 4, the index. 

The statement of the case devolves appropriately upon the 
reporter, and one great point is to avoid repetition, and more 
especially that very troublesome and not very rare one, of stat- 
ing it himself in the beginning, and, after giving the arguments 
of counsel, repeating the whole case again, and sometimes 
verbatim, in reporting the opinions of the judges. We do not 
find any instances of this defect in this volume of Mr. Day’s 
Reports. We mention this circumstance as no small merit in 
the book ; for though these inartificial, clumsy, and, to lawyers, 
very troublesome repetitions, are imperfections so obvious that 
no reporter can be insensible to them, still they are by no 
means unfrequent in the volumes of learned and able report- 
ers, a circumstance which seems at first a little surprising, but 
which arises, we presume, in most cases, from the necessity of 


previously stating the case in order to render the arguments of 
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counsel intelligible, the judge again necessarily stating the 
facts for the purpose of making his opinion understood, and the 
reporter, being unwilling to make any material alteration 
of the judge’s minutes, lest be should do him injustice, chooses 
the easier, and what seems to him the more prudent, course, 
of loading the report with a repetition of the facts. But every 
Jawyer will unite with us in condemning this mode of report- 
ing. If the facts must be stated as introductory to the argu- 
ments, the reporter certainly ought to strike a formal statement 
of them out of the judge’s opinion. 

In making up a statement, the reporter is necessarily confined 
to the record in the report of the judge before whom the trial 
by jury was had, or the argument of the parties, or whatever 
other form of authentication the facts may come; for this 
record presents the case considered by the court, and though 
the facts proved may be erroneously ,stated ia such record, 
and the reporter should be informed of this, still he is confined 
to the recorded statement, for this, though it may be a fic- 
titious case, is still the one decided by the court. But a re- 
porter is not confined to the phraseology of the parties or the 
judge, he is directly responsible to the profession for the manner 
of making the statement, and he must, therefore, be at full liberty 
to exercise his own discretion in this respect, and is indeed 
bound to exercise it. We have before us the remarks of a 
distinguished reporter on this subject, who says, ‘ the phraseol- 
ogy and arrangement, as well as the selections, are generally 
my own. In most instances it has seemed to me that a con- 
cise statement was all that the nature of the case required, and 
when I could make a statement concise, I have felt no diffi- 
culty in making it sufficiently perspicuous. If the case turned 
upon the sufficiency of an allegation, or the construction of a 
written instrument, I have generally selected only what was 
necessary to present distinctly the points in controversy.’ 
These rules are worthy of the attention of reporters, and we 
hesitate the less to state them here, as Mr. Day has conform- 
ed to them; having introduced entire documents in only a few 
instances, where the decision resulted from a view of the whole 
writing, taking the parts in connexion, or where it was neces- 
sary to examine all the parts separately, to sustain the decis- 
ion. 

It is not an easy thing for a reporter to satisfy the coun- 
sel, the parties to the suit, the public, and himself, in giving 
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the arguments. ‘To give the language and still more the re- 
petitions of the counsel, is wholly impracticable in the ordinary 
course of reporting, and would be of little utility if it were 
practicable. On the other hand, the reporter feels obliged to 
do the advocates justice in even an abstract of the arguments; 
which cannot be done without giving all the material grounds 
taken, and all the apposite authorities cited by them. But 
much will depend on the case, and the novelty, importance, 
and intricacy of the questions involved. Much logical acu- 
men and legal sagacity is required in handling this part of the 
report, and the difficulty of its successful execution is a good 
ground for the exercise of great indulgence and liberality in 
regard to this part of the reporter’s labors. Mr. Day appears, 
generally, to have given enough of the arguments to present 
distinctly the points in controversy, together with the most 
applicable authorities relied upon; and in some instances the 
more striking illustrations. He has in general, and we think 
judiciously, avoided any attempt at preserving what might be 
considered the eloquence of the advocates. In some few in- 
stances, however, of novel or very important cases, the argu- 
ments of counsel are given at length, as in Catlin v. the Eagle 
Bank, p. 233; in which the question was whether the insol- 
vency of a banking company had the effect of converting all 
its effects into a trust fund for its creditors, to be shared by 
them pro rata, so that one creditor could not be preferred for 
his whole debt, as was the Savings Bank in that case. In 
some other instances, as in Magill v. Lyman, p. 59, and John- 
son v. Scribner, p. 135, where the arguments and authorities 
cited appear more fully in the opinion of the court, only the 
names of the counsel are distinctly given in the report. 

The two branches of the reporter’s duty already mentioned, 
require no ordinary legal knowledge, talent, skill, and industry ; 
but the third, namely, that of making the summary or abstract 
of points decided, requires of him a concentrated intellectual 
labor, sound legal discrimination, and a command of the most 
clear, condensed, and exact expression. In the tide of de- 
cisions and treatises pouring in upon the profession, no lawyer 
can pretend to master the whole mass; were any one to attempt 
it he would be overwhelmed and lost in this legal deluge. 
The lawyer, in the midst of his library, is like a merchant whose 
goods are stored in a great magazine, who never thinks of 
measuring or examining, minutely, every piece and parcel, but 
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learns enough of them all, by the help of a small collection of 
samples, to know their quality and value sufficiently for the 
purpose of making selections for use or trade. The ab- 
stracts of cases serve the lawyer for samples. In respect 
to a large proportion of his books of reports he cannot go be- 
yond these, and the utility of the reports must therefore 
depend almost entirely upon the fidelity and skill of the reporter 
in making these abstracts. If they are too long and crowded 
with facts and particulars instead of principles, they cease to 
be abstracts, and are only a new set of shorter reports of the 
same cases, and give the lawyer infinite labor and perplexity. 
If they are imperfect, in omitting material points in the cases 
reported, the report is so far of little, almost of no use. If 
they state points to be decided, which are only suggested by 
the court, if they put forth the mere queries and hasty obiter 
dicta of the judges as solemn decisions, he is perpetually dis- 
appointed in groping through and through the many pages of 
the report to find what is not there. If the abstract does not 
answer to the case in the breadth and extent of principle, with 
the precise qualifications, exceptions, and particular application, 
it is a false guide, a sort of fraudulent sample, in short, little 
better than an imposition. If imperfect or erroneous, sum- 
maries are a sort of legal deceit, for which, though no action 
on the case lies against the reporter, they still afford good 
ground for a subpena in the equitable jurisdiction of the 
public opinion, that is, in this case, the opinion of the profes- 
sion. Swift’s encomium upon indexes, applies with tenfold 
force to law books, for without them, those ponderous judicial 
engines, could not be wielded or managed to any practical pur- 
pose. 

The importance of this subject would justify an elaborate 
scientific treatise presenting a minute analysis of the different 
forms of abstracts, with instances and illustrations of defects 
and excellencies. Such an analysis is more than can be ex- 
pected in a periodical journal like ours, but for the purpose of 
drawing attention to the subject we will suggest some few dis- 
tinctions of the general classes of abstracts. 

The most simple kind of abstract is a naked, distinct, short 
proposition, which may be adopted when the decision es- 
tablishes some general truth, and there is nothing in the cir- 
cumstances of the case, or in the manner of presenting the 
point, which requires limitations, qualifications, or exceptions. 
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It is the most perfect and satisfactory abstract, and that which 
is aimed at, as nearly as possible, in every case, and always 
adopted where it is practicable, and its practicability depends 
partly upon the case to be analyzed, for some do not admit of 
it; but it depends also, in part, upon the skill of the reporter, 
since a reporter, commanding a more condensed, perspicuous 
expression, will give, in three lines, what will occupy a quarter 
of a page in more clumsy hands. We will give a few exam- 
ples of such abstracts from the volume before us : 


‘The consideration of an agreement to answer for the debt of 
another, is not required, by the statute of frauds and perjuries, to 
be in writing.’ Sage v. Wilcoz, p. 81. 

‘The appointment, by a testator, of his debtor, to execute his 
will, is not an extinguishment of the debt.’ Bacon v. Fairman. 
121. 

‘ Assumpsit or debt will lie upon an implied promise against 
an executor having assets.’ Knapp v. Harford. 170. 

‘An honorary obligation, without a legal interest, does not 
render a witness incompetent.’ Smith vy. Downs. 365. 


This is the form, which Lord Glenbervie, in his much ela- 
borated volume of reports, endeavored to impress upon every 
abstract. In relation to cases which properly admitted of it, 
this was very well. But how awkward and uncouth in appear- 
ance is a proposition, stated as a general rule of law, which 
details in it the facts of a complicated case! See Doug. 251, 
309, 361, 478, 542, &e. 

Where the decision turns upon the particular circumstances 
of the case, without establishing directly any general proposi- 
tion, another form of abstract is used. ‘This is simply a digest 
of the facts, as concise as possible, with the decision of the 
court thereon. ‘Take the following examples from Mr. Day: 


‘Where a parent, in consideration of natural affection, execut- 
ed deeds of part of his estate to two of his children, to secure a 
provision for them, but retained such deeds in his custody, giv- 
ing directions to his wife to lodge them, after his death, with the 
town-clerk for record, which was accordingly done ; it was held, 
that this was an agreement, which a court of chancery would 
enforce.’ Jones & al. v. Jones. 111. 


‘Where several executions, in favor of as many different cred- 
itors, were levied, at the same time, on a piece of land, and the 
whole of the debtor’s interest therein was taken, and, by agree- 
ment of the creditors, an undivided part thereof was set off to 
each, in proportion to the amount of his execution ; it was held, 
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that such creditors were thereby vested with a valid title to the 
land as tenants in common.’ Lee & al. v. Hinman. 165. 

‘Where the execution debtor refused to choose an appraiser ; 
and the creditor, without the concurrence of the debtor, appointed 
the three appraisers ; and the officer threupon proceeded to set 
off the land levied upon, and stated in his return, that the ap- 
praisers were mutually agreed on, by the creditor and the debt- 
or; it was held, in an action of ejectment for the land, brought 
by devisees of the creditor against the debtor, that these facts 
evinced a fraudulent combination between the creditor and the 
officer, by reason of which the creditor acquired no title to the 
land.’ Watson & al. v. Watson. 334. 


The third form is a combination of the two preceding ones ; 
that is, a general proposition, followed by a digested statement 
of the case. This form has the advantage of exhibiting, at 
one view, and in connexion, the abstract principle and the ap- 
plication of it. Many instances of this form of abstract occur 
in almost every volume of reports. It is a general proposi- 
tion followed by the facts of the case by way of illustration. 
The following are examples from Mr. Day’s volume. 


‘In pleading, necessary circumstances implied by law, need 
not be expressed. 

‘Therefore, where the declaration, in an action on the case 
for a false return of a writ, averred, that the writ was directed to 
the defendant, as an indifferent person, to serve and return ; and 
that after it had been returned to the court to which it was re- 
turnable, the plaintiff in that suit recovered judgment by default ; 
it was held, that this was equivalent to an averment, that the 
writ was legally directed to the defendant, and that a lawful judg- 
ment was rendered thereon. 

‘In case of the direction of a writ to an indifferent person, 
the certificate of the justice must show, that the oath was admin- 
istered in the words prescribed by the statute, and that the per- 
son taking the oath, was the plaintiff in the writ, or his agent or 
attorney. 

‘Therefore, where the certificate of the justice, on a writ 
brought by A. against B., was in the words: ‘ Personally ap- 
peared C., and made solemn oath, that he verily believed the 
plaintiff to be in danger of losing the within described debt, un- 
less an indifferent person be deputed for the immediate service 
of this writ ;” it was held, that the direction was not legal, as it 
did not appear from the certificate that either of these prerequi- 
sites had been complied with.’ Case v. Humphrey. 130. 

‘ Parol evidence of the intention of the testator is inadmissible 
to vary the express terms of a will. 
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‘ Therefore, ‘where a testator, by the terms of his will, gave to 
his wife the use of his estate during her widowhood, remainder 
to his son in fee; and, on a bill in chancery, stating, that the 
testator, in repeated conversations with her and others, at, before 
and after the making of his will, declared it to be his intention to 
give her the use of such estate at all events until his children 
should arrive at full age,—that he instructed his scrivener to 
write his will accordingly,—and that the scrivener wrote it oth- 
erwise, by mistake,—parol evidence was offered to prove these 
facts ; it was held, that such evidence was inadmissible.’ Avery 
& ux. v. Chappel & al. 270. 

The fourth form is like the second, with this difference, that 
the decision embraces several points. An abstract of this form 
is resolvable into as many abstracts of the second, as there are 
points decided, by repeating the statement of facts; and its 
use is to save repetition. One or two examples will be sufli- 
cient for illustration : 


‘A. B. and C. entered into partnership, in the business of tan- 
ning hides, stipulating in the articles, that A. should furnish hides 
for one half of the stock necessary to keep the tannery in opera- 
tion, and should receive and make market for one half of the 
leather, and that B. and C. should furnish the other half of the 
stock, and receive and make market for the other half of the 
leather; and that in making purchases each should use his own 
credit separately. B. purchased of D., in another state, a quan- 
tity of hides, which D., being ignorant of the partnership, charged 
to B. individually. These hides were received at the tannery, 
and manufactured into leather, for the joint benefit of the part- 
ners. In an action of book debt, brought by D., against A. B. 
and C., as partners, to recover the value of these hides, it was 
held, 1. that the manner in which the goods were in fact pur- 
chased and charged, did not preclude the seller from resorting to 
the partnership, when discovered; 2. that the stipulated division 
of the manufactured article, specifically, among the partners, was 
equivalent to a participation of profit and loss; 3. that the stip- 
ulation as to purchase of stock for the use of the partnership, 
though binding on the partners, as between themselves, could 
not affect third persons ignorant of any partnership; and conse- 
quently, that the defendants were liable as partners.’ Everitt & 
al. v. Chapman & al. 347. 

‘A., in 1808, conveyed land to B., his son, in consideration 
that B. would support A. during life. B., at the same time, gave 
a bond to A. to furnish such support, and executed to him a life- 
lease of a part of the land. In 1811, B. died insolvent, without 
having furnished any support to A., and the court of probate 
ordered the land to be sold, by his administrator, for the payment 
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of his debts. The creditors of B. agreed with A: to convey the 
land to him in part payment of their claims, and executed a deed 
to him accordingly. A. occupied the land until September, 1820, 
and then conveyed it to C., for a consideration equal to its full 
value. In September, 1822, C. sold the land to D., who went 
immediately into possession, and made repairs and improvements. 
In October, 1822, A. died. In August, 1824, the widow of B. 
claimed dower in the land, and had it set out to her, by a decree 
of probate. She soon afterwards brought ejectment against D. ; 
and he thereupon preferred a bill in chancery against her, praying 
for an injunction and release of her dower. The court found the 
facts above stated, but negated any special notice to the defend- 
ant, except what might be presumed from the records, and any 
fraud, except what might be inferred from the facts. Held, 1. 
that the order of the court of probate to sell, was of no avail, as 
it was never acted on; 2. that the sale by the creditors, being 
without authority, was void; 3. that no fraud in the defendant 
was inferrible from the facts; 4. that her right of dower was not 
barred or lost, by lapse of time; 5. that as A. intended B. should 
have the land, and no money was to be paid, but a duty per- 
formed, to secure the performance of which a bond and life-lease 
were taken, A. had no lien on the land; 6. that at any rate, D. 
was not entitled to the relief sought, as he had neither title to, 
nor interest in, the subject matter.’ Meigs § al. v. Dimock. 458. 


It will often happen that no general proposition worth stating 
can be extracted from a case; we say worth stating, for 
every case must involve important general principles, but they 
may be taken for granted, the only question being in regard 
to their application. In the case of Shepherd against Palmer, 
p- 95 of this volume, under a count for ‘ goods sold and de- 
livered,’ the plaintiff proved that he had put some staves and 
heading into the hands of the defendant for sale, with instruc- 
tions as to the terms of sale, and the defendant departed from 
these instructions, in making the sale; it was held that the 
evidence did not support the count, in other words, that this 
was not a proof of goods sold and delivered by the plaintiff to 
the defendant. It does not appear that the plaintiff pretended 
to have made any direct agreement to sell the articles to the 
defendant ; Judge Daggett says the testimony did not tend to 
prove-any such thing. The question then was whether these 
facts amount, constructively, to sucha sale, for the purpose of 
supporting this count, and the decision is in the negative. 
Nothing more can be made of this part of the case. In giving 
their opinion, in similar cases, judges sometimes indulge in 
general propositions, though they have in their minds only the 
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particular facts before them, and these general propositions so 
incautiously used by judges, are among the most fruitful sources 
of error, obscurity, and contradiction, in the books of reports. 
But in the present instance, Judge Daggett, who gave the 
opinion of the court, did not lay down any general doctrine ; 
he judiciously confined himself to the question under consid- 
eration, and merely said that the facts did not show a sale by 
the plaintiff to the defendant, taking for granted that if they 
did not prove such a sale, the count was not supported. We, 
therefore, think the reporter attempted to make too much of 
the decision, in extracting from it the following general doc- 
trine: ‘To sustain an action for goods sold and delivered, a 
sale of the goods by the plaintiff to the defendant must be 
proved.’ The objection to this is, not the erroneousness of 
the proposition, but that it is hardly worth announcing, since 
it is assumed and presupposed in the whole proceeding. ‘This, 
therefore, seems to us to be an instance of the second form of 
abstracts abovementioned, where it would have been better 
for the reporter to have limited himself to a mere statement of 
the facts, as an illustration of a variance from such a count. 
And if we were to find any fault in Mr. Day’s manner of mak- 
ing abstracts, in which he generally shows great skill, it would 
be in excepting to other instances similar to this. 

In intimating some of the different classes of abstracts, we 
do not mean to imply that every case may be brought under 
one or the other, since some require an analysis of each kind. 
The following instances of the various forms of abstracts in the 
same case occur in this volume: in Denison v. Hyde, p. 
508; Lawrence v. The Stonington Bank, p. 521; Fuller v. 
Plainfield Academic School, p. 532; which are, however, too 
long to quote in this article. 

In the abstracts of cases the reporter has ready wrought to 
his hands, the materials of his index, the only remaining labor 
being that of arranging them under appropriate heads; and 
here, as in every other part of his work, there is ample room 
for the exercise of care, discrimination, and professional skill. 
There is a best way of doing almost every thing, but the best 
way of arranging an index is not one of those the most easy to 
discover. No two men would probably hit upon the same dis- 
tribution of subjects under the various heads, and yet the reader 
must be able to divine the principles of arrangement adopted 
by the reporter, or he will consult his volume to little purpose. 

VOL. II.—NO. IV. 32 
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A confused, ill-arranged index of a law book, is like the exhi- 
bition of a picture in a bad light. ‘The reporter should always 
bear in mind how much vexation and labor may be occasioned 
by his errors or negligence in this part of his book. One 
method adopted by some reporters, to save the readers or 
rather consulters,—for we oftener consult than read these 
volumes,—is to repeat the same abstracts under various heads, 
which appears to us to be an erroneous system, since it need- 
lessly swells the size of the book, and all the advantages of 
this method may be attained by referring from one head to 
another. We should say then, that, in regard to the number 
of heads, the reporter can hardly err in introducing too many, 
but that the repetitions of the same abstracts cannot be too 
few, and we venture to be of opinion, against the practice of 
some reporters, that any repetition whatever of this sort is a 
defect.. Every case, and each point decided, ought to be 
stated or referred to under every head where a lawyer of or- 
dinary skill could possibly look for it. If the most skilful 
analyzers would not precisely agree in the distribution of the 
topics, it is apparent that the same points should be referred 
to under different titles. ‘These rules are obvious, but it is 
because they are as important as they are obvious, that we 
thus formally repeat them, for though we are by no means 
disposed to indulge in a captious animadversion upon the 
works that may come under our observation, yet a regard to 
the progress of the law, and the convenience of the profession, 
induces us to contribute, as far as we are able, towards holding 
reporters to an unsparing assiduity in the execution of their 
work, and whatever encouragement to this, our acknowledg- 
ment of excellence will afford, shall be always given with the 
greatest cheerfulness. 

We find nothing to except to in Mr. Day’s index. The 
subjects are well distributed, the titles are sufficiently numer- 
ous, and the references carefully noted, so that if any one 
misses of finding any question embraced in the cases, it must, 
we think, be his own fault. By the help of the subdivisions 
under some of the heads, according to the most approved 
modern practice, the lawyer is more readily directed to the 
particular cases for which he is seeking. 
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Art. 1V.—QUESTION OF INSURANCE. 


An Opinion of Hon. Cuarves Jackson, on a question as to 
the priority of policies. 
CASE. 

Tuere were four policies of insurance on property on board 
the ship Augusta: two by the Suffolk Insurance Company and 
by the Boston Insurance Company, both dated on the 24th 
October, 1827, for thirty thousand dollars and twenty thousand 
dollars respectively, and two others by the Boston Marine In- 
surance Company and by the Merchants’ Insurance Company, 
both dated on the 25th October, 1827, for the respective sums 
of twenty-five thousand and thirty thousand dollars. In all of 
these the insurance is ‘ on property on board the ship Augusta 
at and from China to a port of discharge in the United States 
or Europe, but not both. Laberty is given to stop at Cowes 
for advice.’ 

By an agreement between these four, and all the other Com- 
panies in Boston, all policies made on the same day are agreed 
to be, and be considered as, made simultaneously. 

The ship took in a cargo at Canton, July 17th, 1827, bound 
for Batavia, consigned to the master for sale. ‘The orders 
given to the master by the agents of the assured at Canton, 
were to go to Batavia and back to Canton, from which, how- 
ever, he had liberty to deviate ‘in a certain case,’ ‘or if cir- 
cumstances should require.’ That is, he was at all events to 
go to Batavia and deliver his cargo, after which he was to 
return to Canton, or to proceed to Europe with a new cargo 
from Batavia, according to certain circumstances. 

The assured in Boston, upon hearing of this change in the 
destination of the ship, applied to all the four offices, and pro- 
cured an endorsement to be made on all the policies to the 
following effect: ‘Boston, March 3d, 1828. The Augusta 
has liberty to stop and trade at Batavia, on her passage from 
Canton, without prejudice to this policy, and it is understood 
that the policy is to attach to any property taken on board there, 
as well as at Canton.’ ‘These endorsements were all made on 
the same day and are understood to be simultaneous, accord- 
ing to the abovementioned agreement between the companies 
in Boston. 

The ship proceeded to Batavia and there discharged all her 
cargo which she had taken in at Canton, and the master then 
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concluded to go to Europe, and accordingly took in a cargo 
for Rotterdam, which was safely delivered there. 

The whole property at risk was a little short of seventy 
thousand dollars, and the question is, which of the several in- 
surance companies shall return the premium on the excess of 
the sum insured, over the amount at risk. 

OPINION. 


If the insurance is to be considered as effected by the poli- 
cies as originally written, then the two which bear date on the 
24th of October will retain their whole premium, and the return 
will be made by the other two companies. But if the voyage 
as described in the original policies was never undertaken, 
and the memorandum endorsed is in effect a new insurance 
for a different voyage, then all the four companies must bear 
the loss of premium, and must make a return in proportion to 
their respective amounts. ‘The insurance by the the original 
policies, was ‘ on property on board the ship Augusta, at and 
from China to a port of discharge in the United States or 
Europe.’ But the Augusta did not take on board at China a 
single article of merchandise, to be carried to the United 
States, or to Europe. The whole cargo was destined for Ba- 
tavia, to be there discharged and sold. ‘Then suppose a Joss 
of that cargo between China and Batavia, could it be consid- 
ered as a loss on property bound from China to Europe? If 
the insurance had been on the ship at and from China to the 
United States or Europe, it might well have attached on the 
ship immediately on her arrival at China, and the subsequent 
determination of the agents of the assured in China, to send 
her on a different voyage, might be a deviation. 

But under these policies there could be no insurance and 
no inception of the voyage described, until some property was 
shipped on board the Augusta at China, bound to the United 
States or Europe. 

It is true that by the instructions given to the master he was 
authorized, under certain circumstances, to proceed from Ba- 
tavia to Europe, although it seems the ‘ preponderating pur- 
pose’ (to use Lord Ellenborough’s language in Heselton v. 
Allnutt, 1 Maule & Selwyn, 46) was to return from Batavia to 
China. But even supposing that this fluctuating purpose, and 
alternative destination, might bring the case in that particular 
within the one above cited; yet there is a material point of 
difference between the two cases. In Heselton v. Allnutt the 
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insurance was ‘on goods from Heligoland to Memel, with lib- 
erty to touch at any ports,’ &c.; and the goods laden at Heli- 
goland were the same that were to be carried on to Memel or 
to Anholt. When they were lost, before coming to the divid- 
ing point between Memel and Anholt, the assured might say 
with truth that the goods so lost, were destined for Memel ; 
that this as Lord Ellenborough says, was the ‘ preponderating 
purpose,’ although it was also true that they might, in certain 
events, be carried to Anholt instead of Memel. But in the 
present case the goods shipped at Canton were not destined 
in any event for Europe or the United States. It was totally 
a different adventure. 

It was a voyage from China to Batavia, there to sell the 
‘cargo shipped at Canton. When the master had sold that 
cargo, he was to begin a new adventure, with a new cargo, 
purchased for the European, or the China market, as he should 
think fit in pursuance of his instructions. 

If his orders had been to stop at Batavia for advice, and 
then to proceed with his original cargo to Europe, or else- 
where, according to circumstances, the case would resemble 
that above cited from 1 Maule & Selwyn, 46, and the property 
might perhaps have been protected by these policies, at China, 
and until the ship arrived at the dividing point, between the 
course to Europe and that to Batavia. 

As it is, the case appears to me to resemble much more 
those of Wooldridge v. Boydell, Doug. 16, and Way v. Mo- 
digliani, 2 D. & E. 30. In the latter case the vessel was 
actually in the track of the voyage insured on the day when 
the policy was to attach: but, as Justice Buller said, the voyage 
insured was from Newfoundland to England, and the vessel 
sailed from Newfoundland to the Banks, to fish there, ‘ which 
was a different voyage.’ 

So in the present case, the vessel sailed not from China to 
Europe, intending to touch at Batavia, but from China to Ba- 
tavia, to sell her cargo there, which, in my opinion, was a dif- 
ferent voyage. 

Mr. Phillips, in his valuable treatise on Insurance, considers, 
this distinction, between a change of the voyage described in 
the policy, and a deviation from it as involved in much doubt, 
and has collected (p. 215 to 223) the numerous cases on the 
subject, some of which it appears difficult to reconcile. I am 
not aware, however, that my views are opposed to any of the 
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authorities there cited, and they appear to me to be founded 
on principles that are universally recognised. 1 am accord- 
ingly of opinion that the voyage insured by the four original 
policies never was undertaken, that the risk never commenced, 
and that those policies never attached. 

If this opinion is correct, it follows, that if no change had 
been made in the policies, there would have been no insur- 
ance at all, and the premium must have been returned on all 
the four policies. The insurance, therefore, was effected by 
memorandum endorsed on the respective policies on the third 
of March, 1828, it had no existence until that time, and all 
the four endorsements being made on the same day, they are, 
by the agreement abovementioned, between the Insurance 
Companies, considered as all made atthe same moment. The 
consequence is, in my opinion, that each one of the companies 
must return the premium in proportion to the sums by them 
respectively insured, in like manner as if the insurance had 
been originally made by four policies, all bearing date on the 
3d of March, 1828. 


Art. V.—LITERARY PROPERTY. 


Al Treatise on the Laws of Literary Property, comprising 
the Statutes and Cases relating to Books, Manuscripts, 
Lectures ; Dramatic and Musical Compositions; Engrav- 
ings, Sculpture, Maps, &c. Including the Piracy and 
Transfer of Copyright ; with a Historical View, and Dis- 
quisitions on the Principles and Effects of the Laws. By 
Rosert Maueuam, Secretary to the Law Institution, Au- 
thor of ‘ the Law of Attorneys’, &c. London. Longman, 
Rees, Orme, Brown, & Green. 1828. pp. xxii. and 261. 


Tuoveu we have recently had occasion to speak of the law 
of literary property, yet the subject is so interesting and im- 
portant, that we gladly avail ourselves of the opportunity af- 
forded by Mr. Maugham’s volume to offer a few remarks on 
some of the topics which it suggests. 

Mr. Maugham’s book is chiefly interesting for the historical 
view which it gives of the law of literary property in England ; 
and for its statements of the evils of the existing system in that 
country. It has much more of a controversial character than 
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is usual in elementary treatises. A very large part of it is taken 
up in proving that the duration of the copyright of authors, 
which was perpetual at common law, had not been diminished 
by the statute of Anne; and that the decision of the House of 
Lords in the case of Donaldson v. Becket was consequently 
wrong. ‘The author also attacks with great severity the pro- 
vision of the law which requires eleven copies of every book 
that is printed to be given to certain public libraries. He ap- 
pears to have collected the authorities on the subject with suffi- 
cient diligence, and shows some discrimination and acuteness 
in his remarks upon different decisions. But his treatise is 
arranged very unskilfully, as it brings forward the same top- 
ics three or four times over in different parts of the volume. 
We admit that a systematic arrangement is always difficult ; 
but he seems to us to have been very unsuccessful in getting 
over the difficulty. Thus, the duration of copyright is first 
considered in the introductory dissertation, then it is taken up 
in what is called the Historical View ; in another place it 
is brought forward in showing the present state of the law ; 
in a subsequent part of the treatise it is examined in a disqui- 
sition on the principles of the laws ; and finally the same topic 
is presented to the reader in notes at the end of the volume 
containing the opinions of various distinguished writers. The 
mind of the reader is distracted by having the same subject 
thus laid before him in scattered fragments. Such a distribution 
of an author’s materials, however it may be defended as being 
very analytical, tends to weaken the impression which would 
be made by presenting the whole subject in one view; and 
almost necessarily requires frequent and tedious repetitions. 
Literary property in this country has been hitherto solely 
under the protection of the general government. The con- 
stitution of the United States(a) provides that Congress shall 
have power ‘to promote the progress of science and the useful 
arts by securing for limited times, to authors and inventors, the 
exclusive right to their respective writings and discoveries.’ 
It is obvious that if this subject had been left to the state gov- 
ernments any efficient protection of literary property,which could 
have been only created by the co-operation of all the state le- 
gislatures, would have been next to impossible. Very soon 
after the federal government went into operation the, first act 





(a) Art. 1, sec. 8. 








250 Literary Property. [Oct. 


was passed respecting copyrights, which with another passed in 
1802, is the only legislation in this country on the subject. As 
these acts are npt very long we shall give an abstract of their 
contents, which will render the application of our subsequent 
remarks more obvious. 

The statute of May 31, 1790,(a) contains the following pro- 
visions : 

Sec. 1. The author of any map, chart, or book, being a cit- 
izen of the United States, or resident therein, and his execu- 
tors, administrators, or assigns, shall have the sole right of 
printing, publishing, and vending the same for the term of 
fourteen years from the time of recording the title thereof in 
the clerk’s office. And if, at the expiration of the said term, 
the author or authors, or any of them, be living, and a citizen 
or citizens of the United States, or resident therein, the same 
exclusive right shall be continued to him or them, his or their 
executors, administrators, or assigns, for the further term of 
fourteen years: provided he or they shall cause the title to be 
a second time recorded and published in the same manner as 
is hereafter directed, within six months before the expiration 
of the first term of fourteen years. 

Sec. 2. If any other person, after the recording and pub- 
lishing of the title of any map, chart, or book, and within the 
time limited, shall print, publish, or import, or cause to be 
printed, published, or imported, any copy of such map, chart, 
or book, without the consent of the author or proprietor thereof 
first obtained, in writing, signed in the presence of two wit- 
nesses, or knowing the same to be so printed or imported, shall 
publish, sell, or expose to sale, or cause to be published, sold, 
or exposed to sale, any copy of such map, chart, or book, 
without such consent first obtained, then such offender shall 
forfeit every copy of such map, chart, or book, and every 
sheet, being part of the same, to the author or proprietor 
of such map, chart, or book, who shall forthwith destroy the 
same: And every such offender shall also forfeit and pay the 
sum of fifty cents for every sheet which shall be found in his 
possession, contrary to this act, the one moiety thereof to the 
author or proprietor of such map, chart, or book, who shall 
sue for the same, and the other moiety thereof to the United 
States, to be recovered by action of debt, in any court of record 





(a) St. 1790, c. 15, 2 Laws U. S. Bioren’s ed. 104. 
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in the United States wherein the same is cognizable, which 
action must be commenced within one year after the cause of 
action arises. 

Sec. 3. No person shall be entitled to the benefit of this 
act unless before publication, he deposit a printed copy of the 
title of such map, chart, or book, in the clerk’s office of the 
district court where the author or proprietor resides. And 
the clerk of such court is required to record the same forthwith, 
in a book to be kept by him for that purpose, in the words follow- 
ing, (giving a copy thereof to the author or proprietor, under the 
seal of the court, if he require the same.) District of, &c.(a) 
For which the clerk shall be entitled to receive sixty cents, 
and sixty cents for every copy under seal, given to such author 
or proprietor. And such author or proprietor shall, within two 
months from the date, cause a copy of the said record to be 
published in one of the newspapers printed in the United States, 
for four weeks. 

Sec. 4. The author or proprietor of any such map, chart, 
or book, shall within six months after the publishing thereof, 
deliver to the secretary of state, a copy of the same, to be 
preserved in his office. 

Sec. 5. ‘This act shall not prohibit the importation, vending, 
reprinting, or publishing, of any map, chart, or book, written, 
printed, or published, by any person, not a citizen of the United 
States, in foreign parts without the jurisdiction of the United 
States. 

Sec. 6. Any person who shall print or publish any man- 
uscript, without the consent of its author or proprietor, first 
obtained as aforesaid, (if such author or proprietor be a citizen 
of, or resident in, the United States,) shall be liable to pay to 
the author or proprietor all damages occasioned by such injury, 
to be recovered by a special action on the case, in any court 
having cognizance thereof. 

Sec. 7. If any person shall be sued or prosecuted for any 
act or thing, done under or by virtue of this act, he may plead 
the general issue, and give the special matter in evidence. 

The statute of April 29, 1802, is as follows :(b) 

Sec. 1. Every author or proprietor of any map, chart, or 





(a) The form which is directed in the statute is that now commonly adopt- 
ed, except that the certificates now in use contain a reference to the statute 
of 1802, 


(6) St. 1802, c. 36, 3 Laws U. S. Bioren’s ed. 493. 
VOL. II.—NO. IV. 33 
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book, seeking to obtain a copyright of the same, before he 
shall be entitled to the benefit of the act of 1790, shall, after 
January 1, 1803, in addition to the requisites enjoined in said 
act, if a book, cause the copy of the record, which he is re- 
quired to publish in a newspaper, to be inserted at full length 
in the title page, or the page immediately following, of such 
book ; and if a map or chart, shall cause the following words 
to be impressed on the face thereof, viz: ‘ Entered accord- 
ing to act of congress the day of , 18—, by A B of 
the state of 

Sec. 2. Every person, being a citizen of the United 
States, or resident within the same, who shall invent and de- 
sign, engrave, etch, or work, or, from his own works and in- 
ventions, shall cause to be designed and engraved, etched, or 
worked, any historical or other print, shall have the sole right 
of printing, publishing, and vending such print, for the term 
of fourteen years from the recording the title thereof in the 
clerk’s office : provided he shall perform all the requisites in 
relation to such print, which are directed in relation to maps, 
&c. in the third and fourth sections of the act of 1790, and 
shall, moreover, cause the same entry to be truly engraved on 
such plate, with the name of the proprietor, and printed on 
every such print, as hereinbefore required to be made on maps 
or charts. 

Sec. 3. If any person within the time limited by this act, 
shall engrave, etch, or work, as aforesaid, or in any other 
manner copy or sell, or cause to be engraved, etched, copied, 
or sold, in the whole or in part, by varying, adding to, or di- 
minishing from, the main design, or shall print, or import for 
sale, or cause to be printed, or imported for sale, any such 
print, or any parts thereof, without the consent of the proprie- 
tor, in writing, signed by him in the presence of two wit- 
nesses ; or, knowing the same to be printed without the con- 
sent of the proprietor, shall publish, sell, or expose to sale, or 
in any other manner dispose of any such print, without such 
consent first obtained, then such offender, shall forfeit the plate 
on which such print is copied, and every sheet (being part of, 
or whereon, such print is copied or printed) to the proprietor 
of such original print, who shall forthwith destroy the same; 
and every such offender shall forfeit one dollar for every print 
found in his custody, either printed, published, or exposed to 
sale, contrary to this act ; the one moiety thereof to any per- 
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son who shall sue for the same, and the other moiety thereof 
to the United States, to be recovered in any court having ju- 
risdiction. 

Sec. 4. If any person shall print or publish any map, 
chart, book, or print, who has not legally acquired the copy- 
right thereof, and shall insert therein, or impress thereon, 
that the same has been entered according to act of congress, 
or purporting that the copyright thereof has been acquired ; 
every person so offending shall forfeit and pay the sum of 
one hundred dollars, one moiety thereof to the person who 
shall sue for the same, and the other moiety thereof to the 
United States, to be recovered by action of debt, in any court 
of record in the United States having cognizance thereof : 
Provided that in every case for forfeitures hereinbefore given, 
the action be commenced within two years from the time the 
cause of action arises. 

The important provisions of these statutes are chiefly adopted 
from the British acts of 8 Anne, c. 19; and the 8 George I. 
c. 13. 

The time for which the copyright is secured to authors in 
this country, being fourteen years, with an additional fourteen 
years if the author is living at the end of the first term, is far 
too short. It does not afford a just protection to the rights of 
authors. Many works of great merit scarcely get into any 
extensive circulation in fourteen years, and if the author is then 
dead, his family can reap no benefit from his labors. Indeed 
the very works to which authors have devoted the most labor 
and research, are often those which are most slow in yielding 
a profit by their sale. 

The present law in Great Britain, as established by the 54 
Geo. III. c. 156, is much more favorable to literature and sci- 
ence ; the author having the copyright of his work, absolutely 
for twenty-eight years, and if he be living at the end of that 
period, for the residue of his life. But Great Britain is far 
behind other countries of Europe in the protection of the rights 
of authors in this particular. 

In France the copyright of an author extends to twenty 
years after his death. ‘In most if not all of the German states,’ 
Mr. Maugham says, ‘it is perpetual.’ p. xv. In Germany, 
however, the author lies under this disadvantage, that his co- 
pyright only extends to the state in which it is granted; and 
his book may be pirated in any of the others with impunity. 
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To secure the copyright in all the states is usually attended 
with great difficulty and expense. 

‘ By the Russian law of copyright,’ it is said, that ‘every 
author or translator has the exclusive copyright of his work 
during his lifetime, and his heirs enjoy the same privilege for 
twenty-five years after his death; after which it becomes com- 
mon property, and every person is at liberty to print, publish, 
and sell it without molestation. No printed or manuscript 
work belonging to an author can be sold for the payment of 
his debts.’ 

In Great Britain, where the protection afforded to literary 
property, a& well as the compensation of literary labors, is far 
greater than in this country, the limited term during which 
copyrights are secured, has given rise to much complaint and 
discussion. Many writers have insisted that the author has a 
perpetual property in his works, which ought to be secured 
by law. Without going through the vast mass of facts and ar- 
guments which have been heaped upon this question, it deserves 
some attention, not merely as a matter of literary history, but 
as its solution affects the duties of the legislature. 

The prevalent opinion is, that a perpetual property in an 
author’s work existed at common law previously to the statute 
of Anne. This property was recognised and protected by 
various decrees of the Star Chamber, in the sixteenth and sev- 
enteenth centuries, and several acts of parliament in the sev- 
enteenth century. From 1558, two years after the granting 
of the first charter to the stationers company, there are entries 
of copies for particular persons in their register; and ‘in 1559, 
and downwards, there are persons fined for printing other 
men’s copies. In 1573, there are entries which take notice 
of the sale of the copy and the price.’(a) 

It appears from the verdict of the jury in Millar v. Taylor,(d) 
that before the reign of queen Anne ‘it was usual to purchase 
from authors the perpetual copyright of their books; and to 
assign the same from hand to hand for valuable consideration ; 
and to make the same the subject of family settlements, for the 
provision of wives and children.’ 

The statute of 8 Anne, c. 19, which is entitled, ‘ An act for 
the encouragement of learning by vesting the copies of printed 
books in the authors or purchasers of such copies during the 








(a) Opinion of Mr. Justice Willes in Millar v. Taylor, 4 Burr. 2313. 
(b) 4 Burr. 2306. 
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times therein mentioned,’ provided that the authors and pro- 
prietors of books then printed, should have the sole right of 
printing them for the term of one-and-twenty years from April 
10, 1710, and ‘no longer,’ and that the author of any book 
subsequently published should have the sole right of printing 
it ‘for the term of fourteen years, to commence from the day 
of the first publishing the same, and no longer.’ The act af- 
terwards gives another fourteen years to the author, if he is 
living at the end of the first term. The ninth section of the 
act is in these words: ‘ Provided that nothing in this act con- 
tained shall extend or be construed to extend, either to preju- 
dice or confirm any right that the said universities, or any of 
them, or any person or persons have or claim to have, to the 
printing or reprinting any book or copy already printed, or 
hereafter to be printed.’ 

For a long time after this statute was enacted, it was sup- 
posed that it did not deprive the author of his perpetual copy- 
right, but that it merely gave him additional remedies during 
the limited periods. Several cases are recorded of injunctions 
being granted to protect copyrights long after the statute peri- 
ods had expired. Among others, it is mentioned that in 1739 
an injunction was granted ‘ by Lord Hardwick against printing 
Milton’s Paradise Lost, the title to which was derived by an 
assignment of the author seventy-two years antecedently.’ 


‘In the year 1769, the subject was discussed at great length 
with respect to Thomson’s Seasons, in the celebrated case of 
Millar v. Taylor. (a) 

The counsel for the plaintiff insisted “that there was a real 
property remaining in authors after publication of their works; 
and that they only, or those who claim under them, have a right 
to multiply the copies of such, their literary property, at their 
pleasure for sale.” And they likewise insisted, “ that this right 
is a common law right, which always has existed, and does still 
exist, independent of, and not taken away by, the statute of 
Anne.” 

On the other side, the counsel for the defendant denied that 
any such property remained in the author after the publication of 
his work, and they treated the pretensions of a common law 
right to it as mere fancy aud imagination, void of any ground or 
foundation. 

They insisted that if an original author publishes his work, he 
sells it to the public ; and the purchaser of every book or copy 





(a) 4 Burr. 2303. 
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has a right to make what use of it he pleases, and may multiply 
each book or copy to what quantity he pleases. 

They also contended that the act of Anne vests the copies of 
printed books in the authors or purchasers of such copies during 
the times therein limited, but only during that limited time, and 
under the terms prescribed by the act. 

There was a difference of opinion in the Court. Lord 
Mansfield and Judges Aston and Willes were in favor of the 
plaintiff's copyright, and Judge Yates was alone against it. 
Judgment was of course given according to the opinion of the 
majority. 

Some years after this decision the question came before the 
House of Lords, upon an appeal from a decree of the Court of 
Chancery, founded on the judgment given in the Court of King’s 
Bench in Millar v. Taylor, and it was ordered by the House, on 
the 9th of February, 1774, that the judges be directed to deliver 
their opinions upon the following questions : 

1. Whether at common law, an author of any book or literary 
composition had the sole right of first printing and publishing the 
same for sale ; and might bring an action against any person who 
printed, published, and sold the same without his consent ? 

Of eleven judges, there were eight to three in favor of the 
right at common law. 

2. If the author had such right originally, did the law take it 
away upon his printing and publishing such book or literary 
composition; and might any person afterwards reprint and sell 
for his own benefit such book or literary composition, against the 
will of the author ? 

There were seven to four of the judges who held that the 
printing and publishing did not deprive the author of the right. 

3. If such action would have lain at common law, is it taken 
away by the statute of 8th Anne? And is an author by the 
said statute precluded from every remedy, except on the founda- 
tion of the said statute, and on the terms and conditions pre- 
scribed thereby ? 

On this question there were only five judges who were of 
opinion that the action at common law was not taken away by 
the statute, and there were six of the opposite opinion. 

It was well known that Lord Mansfield adhered to his opin- 
ion, and therefore concurred with the eight upon the first ques- 
tion ; with the seven upon the second, and with the five upon 
the third (which in the latter case would have made the votes 
equal). But it being very unusual, from reasons of delicacy, for 
a Peer to support his own judgment upon an appeal to the House 
of Lords, he did not speak. 

It was finally decided, that an action could not be maintained 
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for pirating a copyright after the expiration of the time mention- 
ed in the statute.’(a) pp. 30—32. 

Though the decision in Donaldson v. Becket has perhaps 
given a correct construction to the statute of Anne, yet it ev- 
idently does not affect the two first of the above questions which 
were submitted to the judges. If, indeed, these questions de- 
pended on authority, the decision would be in favor of the 
original rights of authors. 

The question as to the perpetuity of an author’s copyright 
antecedently to any statute, must be examined under some 
disadvantage. In this country as well as Great Britain every 
one has now been so long accustomed to view the property of 
authors only as it is limited and regulated by statute, that when 
this question is first proposed it will seem at once to most per- 
sons that the rights of authors are created by statute ; and that 
the exclusive privilege of publishing their works for fourteen 
or twenty-eight years is a bounty and favor granted them by 
the legislature. It is not many years since literary property 
was first regarded of any great importance in this country. 
Our statutes having been borrowed from the English, and the 
decision of the House of Lords having put an end to all notions 
of a perpetual right in that country, it is not strange that little 
or no inquiry should have been made here whether the author’s 
copyright was perpetual antecedently to any statute, or whether 
this perpetuity was affected by the statutes. It is often diffi- 
cult to perceive the existence of a right where the law affords 
no remedy for the violation of it, and he who is entitled to it 
has no means of enforcing it. 

Is there then any exclusive right jn an author to multiply 
copies, after his work is once published ? Why should he have 
this right? The answer is obvious. ‘The book is the product 
of his labor ; his mind created it; the style and sentiments are 
his own. He then surely has the right to dispose of this pecu- 
liar product, to reap the fruits of his industry. The property 
of an author in his works rests on at least as firm a foundation 
as any property in material objects, whether it be considered 
to originate in occupancy or labor. It is admitted that as long 
as the work continues in manuscript the author can dispose of 
it as he pleases; he may either communicate it to the public, 
or not, as he thinks proper. It is, however, supposed that the 





(a) Donaldson v. Becket, 4 Burr. 2408. 
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act of publication is an abandonment of the property, and a 
gift of the work to the public. But this, as has been justly 
remarked, must depend on the author’s intention. If he in- 
tends merely to give the public the right to use the work, and 
to reserve to himself the profit to be made from making new 
copies, has he not the right to do so? ~While the work is in 
manuscript, he may lend it to friends on condition that they 
will not copy it. They are bound to observe this condition. 
When he sends forth any number of copies into the world, 
may he not still annex a condition to the circulation of each of 
them that he reserves to himself the right of making new co- 
pies, and the profit to be derived from them? ‘The buyer,’ 
to use the words of Mr. Justice Aston, ‘might as truly claim 
the merit of the composition, as the right of multiplying copies 
and reaping the profits.’ 


‘A man who has a right of walking in the garden of another, 
may exercise this right according to the conditions upon which 
he holds it. He may walk in the garden for his health or plea- 
sure: he may possibly be entitled to introduce his friends; but 
the garden is not his, and he must not dispose of the produce of 
the trees for his own advantage, or in any other way injure the 
pecuniary interests of the proprietor. A man who has a spring 
of water upon his ground, may give or sell water to his neigh- 
bors ; but, by so doing, he does not dispossess himself of the 
spring. The houses in the metropolis, and other large towns, 
are supplied with water by public companies. Upon condition 
of the payment of a certain sum, the occupants of the houses are 
entitled to as much water as they can consume; but they must 
not make it a source of profit. Although they may use as much 
water as they will, they must not sell the smallest portion. A 
man who has a ticket of’ admission to a theatre, has a right to 
enter the theatre; he has a right to all the entertainment which 
is there to be met with. If the ticket be’a transferable one, he 
may lend or let it for hire; but he must not multiply tickets, and 
vend them for his own profit. He who has access to the garden 
of another; he who has the privilege of fetching water from a 
spring, or has it delivered at his house; he who has admission to 
a place of amusement, and all other persons in similar circum- 
stances, must enjoy their benefits and advantages according to the 
terms upon which they were granted by the proprietor who had 
originally the sole right of using and disposing of them. We 
must look at Ais intention. We must not conclude, that he has 
parted with more than he evidently intended to part with. To 
suppose that, without some cause, a man will abandon his pro- 
perty, is unreasonable. To determine, in the teeth of evidence, 
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to the contrary, that he has done so, is unjust. Now, when a 
man writes, prints, publishes, and sells a book, so far from in- 
tending to abandon the pecuniary emoluments arising from its 
publication, he manifests a directly contrary intention. He does 
not give his book away. He does not charge the mere cost of 
the paper and print. He charges something beyond this, which 
is the reward of his labor of literary composition. It is he who 
has labored. It is he who is entitled to the reward of the labor. 
It is he who, by demanding this reward, asserts his right to it. 
The same act cannot be the assertion of a right, and the aban- 
donment of it. The act of publication for money is an assertion 
of the right of property ; therefore, it is not an abandonment. 

‘ Again, publication is not merely a declaration of the intention 
of the author to appropriate the profits of the work to himself, 
but it is the only means of making it profitable at all. Until 
published, the world can derive from it no intellectual improve- 
ment, the author no pecuniary advantage. Publication is the 
necessary act to make the work useful to mankind, and benefi- 
cial to the owner. To discourage learned and ingenious men 
from benefiting the public by their works, is impolitic and un- 
wise. ‘To construe the necessary act by which alone a literary 
work can be rendered profitable, to be destructive of the right of 
the author, is not only harsh and cruel, but unreasonable. Pre- 
vious to publication, the work is the property of the author, and 
of course he is entitled to its profits. But it can only be made 
profitable by publication. If publication, then, be a forfeiture of 
the right of the author in his own production, the very act which 
is necessary to render the property a source of profit, divests him 
who is entitled to the profits of his right to enjoy them; which 
is absurd.’(a) pp. 224, 225. 

Various arguments, however, have been brought forward 
against the claims of authors, of which we can give only a spe- 
cimen. Mr. Justice Yates says, ‘ that nothing can be an ob- 
ject of property which has nota corporeal substance.’(b) But 
the learned judge here assumes a very narrow and very in- 
correct characteristic of property, and one which is not appli- 
cable to many valuable descriptions of property. The ground 
taken by Mr. Hargrave, that whatever admits of exclusive en- 
joyment, may be property, is much more satisfactory. What 
are all incorporeal hereditaments, rights of way or of common, 
fisheries, advowsons, and franchises? No one of these is 
property, if the learned judge’s position be correct. It is 
true that all these relate to material objects, but so does a co- 





(a) This is extracted from the Philomathic Journal for 1825. 
(6) Milton v. Taylor, 4 Burr. 2361. 
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pyright; for a copyright can only be made of value by printing 
and selling books, which are all material objects. But admit- 
ting that a copyright has a peculiar nature, which distinguishes 
it from any of the species of property enumerated, how can 
Mr. Justice Yates conclude that it cannot be property, when it 
had been treated as such both by parliaments and courts for 
centuries without any inconvenience? Allowing, for a moment, 
that the exclusive right of multiplying copies of a work did not 
come within the strict technical definition of property, it would 
not tend the least to show that the author had no right in reason 
and justice, by whatever name his right might be called. A 
right resting on such foundations is not to be taken away by an 
arbitrary definition. But perhaps this objection requires no 
refutation. 

As another objection to the exclusive rights of authors Mr. 
Justice Yates has put forth the following remarks with ap- 
parent seriousness: ‘If another man has the same ideas as an 
author, he must not presume to publish them: he may be told 
these ideas were preoccupied, and thereby became private 
property.’ ‘Sentiments are free and open to all: and many 
people may have the same ideas upon the same subject. In 
that case every one of those persons to whom they inde- 
pendently occur, is equally possessed and equally master of 
all these ideas; and has an equal right to them as his own. 
Is it possible, then, that any one individual can have a sole and 
exclusive property in these ?’(a) It is unlucky for those literary 
delinquents in our colleges, who are sometimes accused of 
plagiarism from the coincidence of style and sentiment be- 
tween their themes and the Spectator or Rambler, that they 
should not be acquainted with these exquisite arguments of 
Mr. Justice Yates. What reply could a professor of rhetoric, 
who had accused a student of plagiarism, make, if he should 
be told that the supposed coincidence between the theme and 
the Spectator was purely accidental, ‘that sentiments are free 
and open to all, and that many people may have the same 
ideas upon the same subject.’ 

Lord Camden has taken a loftier flight in assailing authors. 
He says, ‘Glory is the reward of science, and that those 
who deserve it scorn all meaner views. It was not for gain 
that Bacon, Newton, Milton, and Locke instructed the world.’ 





(a) 4 Burr. 2358. 
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The argument would be good if glory would support an au- 
thor. But, unfortunately he can no more live on glory, than 
a lover can live on love. To be serious, if an author has a 
real substantial property in his works, his glory is not dimin- 
ished by his reaping a pecuniary reward from his labors. 
The independence of character which the increased value of 
literary property in modern times, has created in authors, 
must convince every one of the importance of protecting their 
rights. Destroy this property, and the great majority of them 
would become needy dependants and sycophants. But we 
will not tax the patience of readers by going into an elaborate 
examination of this declamatory sophistry. 

We might easily exhibit many other subtleties which have 
been advanced on this subject, but the only arguments against 
perpetual copyrights which have ever struck us with any force, 
are the following. It is said that it would be injurious to the 
public to allow the exclusive right of publishing a work to a 
man and his heirs, who might perhaps be disposed to deprive 
the community of the benefit of his labors by suppressing it ; 
and that books would become excessively dear, if every au- 
thor and his representatives could put their own price on his 
works forever. 

Neither of these arguments, it is to be observed, deny the 
author’s right, they only tend to show the inconvenience to 
which its exercise might subject the public. We should there- 
fore contend that they ought not to be yielded to, unless the 
inconvenience would be so great as to render the limitation of 
the duration of copyrights a matter of public necessity. 

To the first argument it is an obvious answer to say, that it 
supposes a case which would very seldom happen, since it is 
for the interest of the proprietor of every work for which there 
is any considerable demand, to keep a supply of copies in the 
market. It is not reasonable that the great majority of au- 
thors and proprietors of books should lose their property, be- 
cause one might now and then, from ill-nature or negligence, 
refuse a new edition of a work when called for by the public. 
It might also admit of some question, on principle, whether an 
author, during his lifetime, might not have a right to suppress 
his own productions. Besides, if necessary, it would be easy 
to provide by statute, suitable regulations to secure the public 
against the unreasonable refusal of a proprietor of a book to 
have it reprinted. ‘Thus the law might declare that where any 
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book was out of print, and the proprietor, after notice for a 
certain length of time, refused to reprint it, it should be con- 
sidered an abandonment of the exclusive right; or it might 
provide, as has been sometimes proposed, that in case of such 
refusal, any person should have a right to reprint, accounting 
with the proprietor for a certain part of the profits of the pub- 
lication. 

Nor is there nrore weight in the other argument. The in- 
terest of the proprietor of a book and that of the public nearly 
coincide. It is as contrary to his interest to place the price 
excessively high, as it is to that of the public, since so doing 
would render the sale so small that it would yield little or no 
profit. A reasonable price, by extending the sale, would usu- 
ally increase the whole amount of profits; as a moderate duty 
will give a greater revenue than one which is excessive. It 
would, evidently, seldom happen that a proprietor of a work 
would make the price exorbitant. The evil could not be a 
general one. It is therefore only a question, whether it would 
be better to make some law for restraining the price in these 
extraordinary cases; or to leave the proprietor to act his own 
pleasure in fixing a price, in the same manner as the owner of 
any other article. We should hesitate before consenting to 
deprive the proprietor of a book in any case of the power of 
regulating the price; it is a direct invasion of the right of pro- 
perty. 

Though the claims of authors seem to us to rest on strict 
right, yet they may be supported by other considerations. It 
cannot be questioned that the interests of science and liter- 
ature are promoted by the pecuniary rewards which they 
offer to their votaries. Though some great minds would 
devote themselves to these pursuits without looking for any 
gain to be derived from them, yet we much doubt whether 
without this incentive to exertion English literature would have 
acquired its present richness, extent, and variety. Indeed, 
those who have read the lives of Dryden, Pope, and Johnson, 
to mention no others, cannot doubt the direct and powerful 
influence of gold in producing literary efforts. Even at home, 
too, we can trace the operation of the same cause, and the 
effect has been most beneficial to the country. No class 
of books, perhaps, have been so much improved within the last 
twenty or thirty years as those used in schools and colleges. 
The extensive sale and consequent profit to the compiler which 
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a good arithmetic, geography, reading-book, or any other work 
of this kind is sure to command, have led to very great and 
successful exertions to render them worthy of public patronage. 
The stimulus which the hope of a pecuniary compensation 
produces on men of letters, is not, then, a mere theory or a 
deduction from the general principles of human nature, but a 
well-established fact. If this be so, will not the offer of an 
additional compensation by extending the term of copyright, 
act as an additional stimulus? For it can hardly be disputed 
that in many works a longer term will materially affect the 
value of the copyright. 

Do not authors merit a better compensation than they re- 
ceive? As aclass of men, they are on the whole, probably, 
not so well paid as any other class of similar education and 
acquirements, as lawyers, physicians, or clergymen. Is it not 
therefore due to these men, many of whom are devoting 
themselves to promote the welfare of society, and some of 
whom have been the greatest benefactors of the human race, 
to give an additional reward for their labors? We ask with 
confidence whether there is any tax which a person of liberal 
mind would be more ready to pay, than a small increased price 
in a book, for the benefit of the author ? 

A question might be made, whether authors who have pub- 
lished their works still retain any common law copyright in 
this country, and whether there is any mode in which this right 
might be claimed and maintained beyond the term secured 
by the United States statutes. It might also be worth while 
to inquire, whether the state legislatures still retain any power 
to secure copyrights to authors, after the terms granted by the 
United States laws have expired. ‘Though these speculations 
might be interesting, we shall not enter upon them, because 
we are of opinion that the national government is the only 
source from which any valuable protection for literary property 
can be expected. 

The words of the constitution render it impossible for con- 
gress to give any protection to copyright except for limited 
terms ; but the present term ought to be very much extended. 
If only the same length of time were given which is now 
established in Great Britain, it would increase the value of 
copyrights, in many sorts of publications, very sensibly. But 
we should be in favor of extending it for a still longer period. 
We think, also, that the duration of a copyright ought never 
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to depend on the contingency of an author’s surviving a 
certain number of years. The natural objects of his bounty 
ought to have the benefit of his labors after his death. 

A bill which contained a provision for extending the term 
of copyright to twenty-eight years, was reported to the house 
of representatives in February, 1828 ; an amended bill, sub- 
mitted by Mr. Verplanck, contained a similar provision, and 
a further provision that the exclusive right should still be con- 
tinued to the author, if living at the end of twenty-eight years, 
for the further term of — years. Though no change in the 
laws was effected at this time, we cannot but hope that con- 
gress will soon be called on to consider this interesting question, 
which is, perhaps, as worthy the attention of legislative bodies 
as most of the subjects which usually come before them. 


One peculiarity in the laws of the United States is that the 
benefit of copyright is secured only to citizens of the United 
States and persons resident in this country. There appears 
to be no restriction of this kind in the law of England. We 
can see no reason why literary property should not be put on 
the same footing in both countries, and the authors of each 
nation have the power of securing the copyright of their works 
in the other. Indeed we might ask why an author should not 
have the power of securing a copyright in any country which 
he pleases. ‘The question however can only be interesting to 
us as it regards this country and the British dominions. If 
the right of an author in his own composition be absolute and 
perpetual, it is but common justice for the laws to give him 
the power of vindicating this right, at all times and in every 
country. 


The next peculiarity in our laws worth noticing is that the 
publication of the record of the copyright in the newspaper 
within two months, is made necessary in order to secure the 
exclusive right. The following decision is the only one with 
which we are acquainted on this subject: 

In the Circuit Court, Pennsylvania District Sessions, 1824, 
a question arose on application for an injunction to prevent the 
publication of a book of which the plaintiffs claimed to have the 
copyright. Washington, J. held: 

‘1. That the depositing a copy of the book, &c. according 
to the requisitions in the 3d section of the act of 1790, is es- 
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sential to acquiring a right to renew the copyright at the end 
of fourteen years. 

‘2. That the publication of the copy of the record for four 
weeks, &c. according to the concluding clause of the 3d sec- 
tion of the act of 1790, is not made essential by that act. 

‘3. But that the act of 1802 makes each one of the requisi- 
tions of the former act essential. 

‘In this case the injunction was refused, because there was 
no proof of a publication of the record as the act of 1790, sec- 
tion 3, directs.’(a) 

It is very difficult to imagine why the publication in the 
newspapers should have been required. It seems to be em- 
barrassing the proprietor of the copyright with an idle cere- 
mony, from which neither he nor the public can reap any ben- 
efit. It surely is not necessary in order to announce the work, 
for every publisher takes care to advertise his publications 
sufficiently. Nor can it be necessary, in order to notify the 
public that the copyright is claimed. As a notice it is per- 
fectly nugatory, for a newspaper reaches but a small part of 
the public ; and the copy of the record which is now required 
to be published in every book, gives such a notice of the claim 
of copyright as to render every other unnecessary. But the 
greatest hardship is that this idle ceremony of publishing the 
copyright, which benefits nobody but the proprietors of news- 
papers, is made essential to the proprietor’s security, so that if 
accidentally neglected, the copyright is lost. Instances, be- 
sides the case abovementioned, have occurred in which co- 
pyrights have been lost from an accidental omission of this 
ceremony. 

We were glad to see that in the bill of Mr. Verplanck, to 
which we have before referred, no publication of this kind was 
required. 


The making the deposit of a copy of the work with the 
secretary of state essential to the security of the copyright, 
seems to us objectionable for the same reason. The punish- 
ment, the forfeiture of the copyright, is disproportioned to 
what is considered the offence,—the omission of sending a copy 
to the secretary. Here, as in the preceding case, a moderate 
forfeiture would be sufficient to secure a compliance with the 
law. If the copies were required to be given to the district 





(a) Ewer & al, v. Carey & Lea, & al. Gordon’s Digest, 544, in a note. 
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clerk who records the title, instead of the secretary, and it was 
made the clerk’s duty to forward the books to the secretary, 
and to prosecute for the forfeiture all who neglected to send 
copies of their works’to him within a certain period after re- 
cording their copyrights, it would secure a copy of every book 
to the government more certainly than the present law, with- 
out exposing authors to so severe a penalty for an unintentional 
omission. It is a matter of fact that the sending of a copy of 
a work to the secretary is now often omitted, either from ig- 
norance, carelesness, or design. 

We have not said any thing as to the tax which this deliv- 
ery of a copy imposes on authors. In Great Britain, however, 
eleven copies of every book published, with all its maps and 
prints, are required to be given to the following libraries: The 
British Museum, Sion College, the Bodleian Library at Ox- 
ford, the Public Library at Cambridge, the Library of the 
Faculty of Advocates at Edinburgh, the libraries of the four 
Universities in Scotland, Trinity College Library, the King’s 
Inn Library, at Dublin. This requisition of eleven copies has 
been the subject of great complaint in Great Britain, as a 
grievous and unjust tax. On expensive works, with numerous 
plates, where the number of copies published is small, the tax 
is very heavy and oppressive. Several instances are mention- 
ed of expensive publications being abandoned in consequence 
of this obligation to deliver eleven copies. The legislature 
and the universities, which should be the natural patrons of 
learning, are turned into its oppressors. 

In Great Britain, however, the neglect to deliver these co- 
pies does not occasion a forfeiture of the copyright, but is 
merely sanctioned by a penalty. 


The requisition of the act of 1802, that the record of the 
copyright shall be inserted at full length on the title-page or 
the page immediately following, is complained of by booksel- 
lers on account of the awkward appearance of the certificate, 
and its defacing the title-page by showing through the paper. 
This perhaps is a trifle. But we confess that we are tired of 
seeing ‘ Be it remembered,’ with the rest of the long certificate, 
on every book, and should be glad to see it dispensed with. 
The few words, ‘Entered according to act of Congress,’ or 
‘Copyright secured,’ followed by the date and the clerk’s 
name, would be as effectual notice that the copyright is secur- 
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ed as the certificate now inserted, since it would show that the 
copyright of the book was claimed from a certain date. 


It has been sometimes suggested that literary piracy ought to 
be punished criminally by fine and imprisonment. Those by 
whom this offence is practised, are often poor and unable to 
pay the statute penalties. Such men ought to be punished by 
imprisonment. ‘The offence of an intentional invasion of the 
literary property of another, in a moral view, is not different 
from theft. Punishing literary piracy too, as a crime, tends to 
deter men from committing the offence, not merely by the fear 
of a disgraceful punishment, but also by giving them more just 
notions of its character. 

We trust that the subject of copyright will soon be brought 
before congress, and that the claims of men of letters will be 
listened to with favor. The state of literature and science 
depends so much on their pecuniary rewards, that the direct 
means of increasing these rewards by a just law of copyright 
is deserving the deliberate attention of the national legislature. 
The time for which the right is secured ought to be much ex- 
tended ; and the security of the right should not be made to 
depend on the performance of needless and irritating formalities. 
All the statute provisions on the subject should be carefully 
revised in a spirit of liberality and justice. 





Art. VI—OBSTRUCTIONS TO NATIONAL LEGIS- 
LATION. 


As our present number issues just before the approaching 
session of congress, we take occasion to invoke the public atten- 
tion to a subject which has hitherto not excited a concern in 
proportion to its importance ; we mean the national legislation. 
We have sometimes heard it remarked, rather by way of in- 
direct animadversion than as a literal expression of opinion, 
that the evils of our legislation are in the direct ratio of its 
quantity ; that every new law is a new mischief, and all the 
sessions of congress so many public calamities. If such were 
the fact, the last session would make a brilliant era in our 
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annals, memorable by the negative glory of harmless attempts 
and abortive labors. One short act respecting drawbacks is 
the only general law worth naming, passed during the session ; 
the remaining acts were appropriations for the civil list, the 
army and the navy, the continuance of the work on fortifica- 
tions, some internal improvements, and the decisions on some 
private claims, acts for the location of military land warrants, 
for altering the times of holding courts, and other similar busi- 
ness, which consists in mere ministerial administrative acts, 
measures that hardly deserve the name of legislation. If what 
the economists call the ‘ let-us-alone’ policy, were the con- 
summation of all political science, we are in a fair way of 
surpassing all nations, in the negative wisdom of our incon- 
sequential doings. But we have no greater faith in the blanks 
of the statute book, than those probably have, who express 
their apprehension of pernicious laws, by a protest against all 
legislation whatever ; and Lord Coke himself, who discovers 
the et cateras of Littleton to be so pregnant with learning, 
would find his ingenuity at fault in inventing reasons for ever- 
lasting discussions without positive results. To a community 
of statues, like that discovered by one of the voyagers in the 
Arabian Tales, a legislature of statuary might be very appro- 
priate, but not the best adapted to a society of living men, 
pressing on with panting activity in the course of improvement, 
or at least of change. In such a system the legislators ought 
to lead and anticipate the developing, progressing energies, 
instead of hanging upon them a dead, encumbering weight. 

The loss of a session of congress, occasioned by temporary 
circumstances, is matter of slight consideration, but we are 
apprehensive that the retrograde tendency of our national le- 
gislation, arises from causes, which, if not resolutely met and 
checked, will strengthen into permanent and irremediable ob- 
structions. We shall rejoice to find that we are alarmed at 
imaginary signs of disorder, but we sincerely believe that the 
spirit of an enlarged national policy has been departing from 
the legislature, and, that, at our present rate of deterioration, 
single-minded, hearty devotion, to the Union and its interests, is 
in danger of becoming a subject of indifferent curiosity, if not 
of contempt. 

Whatever may be the apprehensions excited by the pro- 
ceedings of the recent sessions, the facts are indisputable, that 
the amount of general legislation has been surprisingly small, 
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the discussions have been too often conducted with bitter ran- 
cor, and superabundance of personalities, and vulgar abuse, 
bordering upon ferocity ; with inordinately selfish, narrow, and 
sectional motives and views, either directly avowed, or appear- 
ing plainly enough through the thin plausible pretences displayed 
for disguise. What seemed to be the plainest of all possible 
questions, have been agitated day after day, and week after 
week, in immeasurable declamation, and frequent calling for 
the yeas and nays. Witness the perils and hair-breadth es- 
capes of the bill for additional drawback on sugars; what 
interminable resistance, what columns upon columns of ob- 
jections, this very plain, expedient, and unquestionably just 
measure had to struggle through ; and yet it was one of the 
most successfully and fortunately managed subjects that came 
before the last congress. We might instance other questions 
still more to the point of our argument, but we appeal to the 
recollection of our readers for the proofs that the spirit of 
perversity is seizing upon our councils. The question is not 
about the fact of the existence of an enormous evil, but about 
its extent, its causes and its remedies. And these are topics 
coming strictly within the scope of our journal, for, as our 
readers are aware, the national and state legislation are within 
the regular range of our inquiries, both practically and specu- 
latively, and we are the more disposed to devote an article to 
the subject generally, since our so doing cannot be attributed 
to any party motive, as we certainly cannot be suspected of 
contaminating our pages with electioneering politics; and we 
hope on this account to stand a better chance of being heeded. 

One of the great causes now working the mischiefs, and 
which, if not checked, may work the ruin of government, is, 
the personal combinations and political intrigues, which whirl 
into and overwhelm in their vortices, all weighty national in- 
terests. It cannot be expected of the most ardent and devoted 
laborer for the public good, who stands aloof from all interest- 
ed combinations, to toil in elaborating and proposing laws of 
permanent utility, when his proposition is postponed to a de- 
bate whether a printer shall be chosen by ballot ora viva voce 
vote, or, if not put aside, is tossed, like a bubble, upon this 
troubled sea of discord. It is a sufficient discouragement to 
any One against urging measures on the ground of their intrin- 
sic importance, if he must propose them to men who appa- 
rently care nothing about their expediency, and who are ready 
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to favor or oppose them, only as they may be wrested to pro- 
mote the projects of a party, or of individuals. It thus hap- 
pens, that many independent, able, accomplished members, 
who are ready to render their services to the public, if they 
could but do it to any practical purpose, withdraw themselves 
into the honorable insignificance of mere voting functionaries, 
like men borne away in a mob, who refuse to throw stones 
and brickbats with the rest. 

We have always had parties in the country, it is true, and 
shall never be without them; but, heretofore, they were inva- 
riably dignified by some distinguishing principles, or at least 
the pretence of principles; but now we are sinking into even 
the subordinate grades of South American factions. Without 
any division of opinion on measures, we separate into bands in 
a guerilla warfare, for the paltry plunder of paltry offices. 
We put on the badge of this or that leader, or enrol ourselves 
as the favorites of his favorite, say shibboleth, and take the field. 
Instead of the more honorable and less harmful weapons of 
guns and swords, we bring into our lines a train of printing- 
presses, and forthwith the air is filled with volleys of calumnies, 
denunciations, falsehoods, and scurrilities, and the glorious vic- 
tory, if won at all, is won by the destruction of reputations. 
All patriotic sentiments and the weighty interests of a great 
nation, are trifled with and mocked at, or, at best, forgotten, 
in these pell-mell electioneering squabbles. This is not a fan- 
ciful description or caricature; on the contrary, it comes so 
far short of an adequate portraiture of the disgusting features 
of our factions, that we are afraid it will be censured as a flat- 
tering picture. We but soberly and coldly express the pro- 
testations of our laws and institutions; for what hope is there 
of their progress or their preservation, if this infection of selfish- 
ness, sinister motives, and corruption, isto contaminate our 
system. It is really melancholy, amid these glaring symp- 
toms of a vital disease, and premature dissolution, to hear em- 
pyricks, who prolong the malady, vauntingly mock us with 
eulogies on their own skill, and assurances of our happy and 
promising condition. 

So much for the baleful influence of our unprincipled elec- 
tioneering politics upon the national legislation. The cause 
next in importance, that hurries us downward, is the local pre- 
judices that mingle so deeply in our divisions. Men looking 
sharply for the means of advancing their personal interests and 
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strengthening their own factions—for all our parties, or most 
of them at least, are at this time literally factions—and absorb- 
ed in the distinct and independent feelings and opinions of 
separate states and sections, and who do not hesitate even to 
consider themselves bound down by the votes and instructions 
of their own neighborhoods or legislative assemblies, in con- 
tradiction of their own better judgments, and their sincere con- 
victions of the interests of the whole country, are sufficiently 
predisposed to turn their attention away from any broad, gen- 
eral legislation, or to obstruct it with all their might of voice 
and influence. ‘This accounts for the fact that so few laws are 
proposed that are not called for and forced upon the legislature 
by some pressing exigency. It has become all but impossible 
to get any general law into, much more through, either house. 
Our law of copyright, for instance, under the pretence of pro- 
tecting authors and inventers, in fact strips them of a part of 
their rights, rights more absolute and unquestionable than the 
exclusive title to lands, for lands do not originate with the 
owners, whereas a new process, machine, or publication, ori- 
ginates with the inventer or author, and yet the present laws, 
while they give real estate in perpetuity to the owners, only 
concede to an author a short lease of fourteen years, with a 
conditional right of renewal for alike period. Mr. Verplanck, 
of New York, some few years ago, proposed a Jaw partly re- 
medying this flagrant wrong; but the proposition has been for- 
gotten. ‘This is one, among many examples, of general and 
permanently useful laws, that have been swept away by hasty 
and sectional projects, or drowned in debates on tempory sub- 
jects. What interests the whole nation, for the present and 
the future, cannot be listened to, and by degrees ceases to be 
proposed. 

This vivid, predominant local jealousy, and avidity for local 
interests and projects, gives occasion for a frequent manceuvre 
of petty ambition, to curry favor with one party or section of 
the country, by depreciating and slandering another; and a 
sorry renegade from a party or section, may often promote his 
own interest more by decrying and pretending to betray those 
whom he has deserted, or who, perhaps, expelled him, than 
by rendering the country some real service. We do not quar- 
rel with all local predilections—they are natural, and to a 
certain degree, worthy of being cherished; but they have be- 
come diseased, and are inflamed into the worst of passions, 
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that threaten the destruction of all national feeling. It is not 
surprising, then, to find the following passage in Captain Hall’s 
book, for which he has better reason than for some other things 
he has written: ‘The members’ of congress, says he, ‘are 
sent from particular districts, of which they must be residents, 
and the interests of those particular spots is their permanent 
duiy, no matter how inconsistent it may be with that of their 
neighboring district, their own state, or that of the public at 
large. ‘They are like so many advocates retained expressly to 
support the particular views of particular parties.’ 

The system of politics, towards which we are verging, is 
one of which every man is the centre: the first great object is 
his own interest; subordinate to this, and next in order, are 
those of his town; district, state; and last of all, if at all, the 
national. State rights, these are the watch-words. One 
would be led to suppose, from the language now much in use, 
that the national government was forcibly imposed upon the 
country by some foreign power, and that all the jurisdiction 
exercised by it, is only the remnant of a right of conquest. 
Our whole energies are invoked to pull in pieces and demolish. 
It would seem that all the value of individual character and 
public institutions, consists, like that of beasts of the chase, in 
their fitness to be hunted down and destroyed. We wish to 
be independent. ‘The states are sovereignties, the districts are 
to be as sovereign as the states, and individuals more sovereign 
than either. We expect all the individual independence of 
savage life, with all the advantages of a regulated society. A 
universal personal jealousy, and distrust of all authority and 
office, is spreading through the community: the spirit and 
tone of public addresses and resolutions and legislative speeches, 
never before tended so fearfully to the demolition of all gov- 
ernment—for the revocation of the powers of a government, is, 
in effect, its demolition ; and the prevailing temper and doc- 
trines lead to the denial of all delegated powers. 

In this legislative warfare against the general government, 
the judiciary is a subject of frequent attack, as it naturally 
should be, for this is the great binding power of the whole sys- 
tem, and if a home blow can be struck here, the union must 
crumble. Thus in the house of representatives, on the 22d 
of January, 1827, Mr. Wickliffe, of Kentucky, speaking of the 
decision of the Supreme Court of the United States in Greene 
v. Biddle, says:—The State of Kentucky ‘ was not and ought 
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not to be satisfied with that decision. But the measure pro- 
posed [that is the law intended to be introduced requiring five 
out of seven judges to agree in cases bringing in question the 
validity of state laws] is one not intended to benefit Kentucky. 
Her fate on the question, I fear, is sealed by the decision al- 
luded to. It is to prevent the like anyuries, in future, to the 
states of this Union, that I propose to place around their sove- 
reignty all the guards which congress can do by legislation. 
Kentucky is not the only state which has been compelled to 
bow her head at the foot of the national judiciary. New 
York, Pennsylvania, New Hampshire, Maryland, Virginia, 
Georgia, and Ohio, have each in their turn been stripped of 
some of the powers which they claimed to exercise as sove- 
reign states.’ He said the legislature of Kentucky had pre- 
sented a memorial to congress, in which they pointed out the 
danger to which the state rights, and powers of state sovereignty 
were exposed ‘ by the all-ingulfing power of the federal judi- 
ciary.’ 

This is moderate and respectful language, in comparison 
with what may be met with in other speeches and memorials, 
and yet in its drift and spirit it tends to the prostration of the 
government. ‘The sentiment conveyed is, that the Supreme 
Court had made an illegal, hostile attack upon state rights; 
that they were tyrannizing over the state sovereignties by the 
exercise of usurped powers. The tendency is to excite hos- 
tility and disrespect to the court. This is the leading senti- 
ment and predominant tone of the speech, which we cite 
merely by way of illustration, being the first of the description 
we happened to turn to; but of instances, similar to which, we 
might readily find more examples than our readers would be 
willing to go through. These attacks upon the court, and 
through that upon the Jaws and the Union, are entirely wan- 
ton, for it is just as well to suppose the court to have rightly 
understood the laws, as to suppose they have mistaken them; 
the arguments in favor of an amendment would be quite as 
strong on the former supposition. We do not mean to imply 
that decisions of the Supreme Court are to be taken as cor- 
rect by all persons and in all places, but to impeach them as 
unconstitutional, illegal, and tyrannical, in the senate of the 
United States, is a pernicious example of that querulous tone 


of accusation and defiance, which is fast gaining ground in 
congress. 
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Another cause of our meagre legislation, and a very effi- 
cient one, is to be sought in our mode of conducting the de- 
bates. And here again we may recur to Captain Hall; fas 
est et ab hoste doceri. His account of the debates in congress 
during the part of a session at which he attended, ought to be 
read by every man in the country, and more especially by 
every member of congress. Captain Hall notices, among 
other practices, that of speaking to the absent instead of those 
present. It is nothing less than downright treason to a pub- 
lic trust, to delay and defeat the public business with long 
speeches, intended, not for the hearers—it often happens, 
indeed, that there are no hearers, unless one can be such with- 
out hearing,—but for the newspapers, to influence the speak- 
er’s election or that of some other candidate. This is an 
acknowledged and notorious abuse, which nobody would think 
of denying. ‘The objection is not that the speeches are in- 
tended to be read at a distance, but that they are spoken 
merely for this purpose, and the public business is postponed 
and sacrificed for the sake of the speech. We shall not be 
understood to object to debate, but to the abuses of it; for 
maugre Captain Hall’s hasty notions on the matter, we should 
not be ashamed to compare the debates of our congress on 
many important subjects, with those of the British or French 
legislatures. The objection is, to interminable eloquence, if 
such it may be called, lavished upon unimportant subjects, in- 
troduced for indirect purposes, as the question whether a 
painting, commemorative of the battle of New Orleans, should 
be procured as an ornament to the capitol. The proposing 
of this question, like that of many others, was intended to con- 
vert the house of representatives into an electioneering com- 
mittee. A body which cannot, in general, by the silent influ- 
ence of opinion, exclude such subjects of discord, so totally 
foreign to its constitutional functions, in this particular, at least, 
sinks from its dignity, and does small credit to the nation. 

It is a subject of national regret and mortification to contrast 
the small, though boisterous proceedings of congress, with the 
enlarged views and steady, laborious, application of some of 
the state legislatures, in consolidating and improving their laws. 
Our readers, by turning to our abstract of the legislation of 
the several states and that of congress during the present year, 
will perceive the full force of this remark. ‘The reduced scale 
on which the affairs of the republic are managed, is made ap- 
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parent by the high and imposing style with which inconsider- 
able subjects are agitated. Any trivial, thread-bare topic, in- 
spires many of the members with an unaccountable copia 
verborum. What, then, is to be done? it willbe asked. Mem- 
bers, it will be said, have a right tobe heard. What right, we 
ask, has a man to speak to those who do not hear? Have the 
hearers no rights? Does the possession of the floor, as it is 
termed, give the occupant the right to tyrannize over the good 
sense and patience of every body within the compass of his 
voice, or within the walls of the house? ‘The moment a man 
rises, and says, Mr. Speaker, is every one else outlawed, and 
at his mercy? We absolutely deny the existence of any such 
right. Men’s ears give them privileges as well as their tongues. 
And it is as much the duty of members to cough and shuffle 
down vehement impertinence or prosing dullness, as to pro- 
mote the despatch of public business in any other way. But 
it will be said the practice of stifling speeches may be abused. 
Grant it. If the question is between the abuses agreed upon 
by a majority of two hundred and fifty men, in a body, and 
those which each one of these two hundred and fifty may take 
it into his head to perpetrate, the great odds render the choice 
very plain. But there is no danger from the abuse of this 
privilege; we may well trust those to whom the welfare of the 
nation is committed, to decide by whom they will be instruct- 
ed, and by what rules, and to what length of time. Unless 
some method of despatch is adopted, all legislation will be 
smothered under the accumulating mass of irrelevant, super- 
fluous declamation. We can see no way of getting on, even 
if congress were to be in session the whole year, unless it can 
be emancipated from this thraldom of the whole body to each 
of its members. We would not be understood to entertain a 
partiality for a riotous, disorderly correction of this evil. But 
we insist that the members of every public assembly ought to 
have a mutual understanding that the opinion of each one, as 
to his speaking, should be controlled by that of the body. 
This being the general understanding and settled principle of 
debate, each one, on perceiving a strong disinclination to hear 
him, manifested without turbulence or disorder, will yield asa 
matter of course. In such case, he does not feel himself to 
be deprived of any right. He merely acquiesces in the de- 
cision of the house in the application of one of its acknowledged 
rules of proceeding. This would lead to a previous under- 
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standing among the members of the same party, who should 
speak upon questions of general interest, and it would never 
be attempted to stop men who were supported by a consider- 
able party. It would be impossible to do it, nor would any 
majority ever dare to attempt it. The only instances where 
the rule would be applied, would be those of a general senti- 
ment in the assembly, either that nothing more could be said, 
or at least that the member offering to speak, could say no- 
thing, that would influence the vote. In such case it certainly 
is more decorous, as well as more conducive to the despatch 
of business, that an individual member should yield to the 
quiet, orderly intimation from all parts of the body, that he 
should keep his seat, or to the previous question, than that he 
should delay the public business while he rehearsed an essay 
for the newspapers, which none should pretend to listen to. 
If our legislative assemblies cannot adopt such a rule, it is a 
proof of a want of decorum and sense of propriety on the part 
of the members individually, for in a well constituted and skil- 
fully regulated assembly, it would be as easy to adopt and 
enforce such a rule as any other, nor would it be attended with 
any thing like tumult, except in the case of a member whose 
own rudeness and contempt of the wishes of the assembly, 
would amply merit a violent and harsh rebuff. 

There is one kind of motions which occupies a vast deal of 
the time of every session of congress, to less purpose than the 
question about Amy Dardin’s mare, or any others, public or 
private, which come before that body—we mean the never- 
ending amendments of the constitution. We either ought to 
give over our eulogies upon the constitution or cut short these 
discussions upon its amendment. It would be a curious in- 
quiry to trace back the congressional register to the year 1789, 
and compute the proportional part of the sessions devoted to 
proposals to improve this instrument ; more than nineteen-twen- 
tieths of which has resulted in nothing but a waste of time, and 
a hindrance of the practical and pressing business of legisla- 
tion. A very large share in Gales and Seaton’s Congressional 
Debates for 1826-7 is occupied with this subject. During 
the last session a new provision was proposed for the purpose 
of giving candidates for the presidency, a better chance of elec- 
tion, by limiting their eligibility to one term. This being done, 
the next step would be to limit the term to one year, then one 
quarter, and then to make two or three presidents, instead of 
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one, and so on, until the doctrine of unlimited state sovereignty, 
the jealousy of executive power, and the ambition of being 
president, should, by their united influence, annihilate the 
office. Our government is said to be an experiment; but ac- 
cording to this course of proceeding, it is made an infinite series 
‘of experiments. It seems to be regarded not so much a 
government to be administered, as to be demolished and re- 
constructed. Achange of government is a kind of revolution, 
and we glory so much in the revolution of independence, that 
we celebrate it by acting it over in a farce of four or five weeks 
duration, annually, at the capitol, upon the subject of some 
part of the constitution. We have an annual legislative con- 
spiracy against this instrument. At each successive session 
the members have scarcely yawned out the usual period of 
gestation of the committees, until they begin to be delivered of 
their reports upon the practical business of the country, when 
some one of the political huntsmen starts an amendment of the 
constitution, and forthwith away flies the whole troop, over 
hedge and ditch, through slough and thicket, in full cry after 
this shadowy game, until they are finally brought to a full 
stand at the barrier of the fourth of March. 

In the debates on the amendment proposed in 1827 by Mr. 
M‘ Duffie, to alter the rule in relation to the election of presi- 
dent, Mr. Trimble alluded to the law of the Locrians, requir- 
ing that the proposer of any change of the fundamental laws, 
should come into the public assembly with a rope about his 
neck, with which he should be hanged up directly, in case of 
his proposition being rejected. He thought a similar rule 
‘might be useful in our day and generation, to repress the 
rage in favor of amending constitutions; but he did not wish 
for such a law at present, because there were some twenty 
plans before the house to amend the federal constitution ; nine- 
teen of which would fail beyond doubt, and probably the other 
also; and the law of the Locrians, if in force among us, would 
sweep off the members by tens and twenties, and thin their 
ranks most marvellously.’ It is to be hoped that the unfortu- 
nate catastrophe of the project of the last session for increasing 
the chances of being made president, will for a time have the 
effect of the Locrian regulation, and stop members from ‘ gal- 
vanizing’ the public, as it has been appropriately termed, 
with these constitutional shocks. 

Such are some of the leading causes that counteract a lib- 
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eral legislation, not new or hitherto unnoticed, but operating at 
present with an exacerbated virulence, and threatening to extin- 
guish all sincere and honest ardor in conducting the public affairs, 
if not to break up the government itself. And what, it may 
be asked, is to be done; for it is to little purpose to utter vain 
protestations and regrets—what is the proposed remedy? 
Shall we, like Diogenes, go about with a lantern, searching for 
honest men? Not at all; we have honest men enough already 
before the public, and in the various departments of govern- 
ment. At least, they are as fair-minded and honorably dis- 
posed as the rest of the community, and as those who would 
be likely to come into their places, in case ofa change. No- 
thing is wanting but a resolute and vigorous struggle to disen- 
gage partisans from the toils and spells of these factious and 
upprincipled combinations and personal conspiracies; and re- 
kindle the spark of generous public feeling, which is only 
smothered, but not extinct. ‘The first step in reform, and a 
very obvious one, is, if not to put down, at least to restrain 
within some reasonable limits, this atrocious electioneering 
spirit. One desperate battle with poisoned arrows, in this 
bellum ad internecionem, is enough, in all conscience, for one 
session. 

But suppose congress should some time, as was promised 
last session, bend themselves in earnest to the accomplishment 
of the public business, what precise measures of general and 
permanent importance, it may be asked, now invite their la- 
bors? Admit that they were resolved not to be called away 
frora the pressing public interests by the first tallyho of some 
intriguing demagogue, what shall they set themselves about? 
To this question the answer is but too obvious. Though it 
would not be difficult to propose some subjects of general legis- 
lation highly worthy of the attention of the legislature, not upon 
the docket of last session, which, it must be confessed, is not 
burthened with subjects of very lasting importance, yet there 
is work enough, such as it is, already cut out and left on the 
tables of the two houses, or dropped into the abyss in passing 
from one to the other, to employ them for one session at least. 
When the two hundred and twenty subjects, originated in the 
house of representatives, and not acted upon at all; the fifty-nine 
which were acted upon at the last session in the house, and not 
in the senate; and the thirty-seven acted on in the senate and 
not taken up in the house, making three hundred and sixteen 
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in all, and many of them of great urgency,—are disposed of, 
it will be time enough to look about for new subjects. And 
as to the four propositions for amendments of the constitution, 
comprised in the above catalogue, we cannot think of a greater 
public service that can be done in the arena, which has, for 
five or six years, been devoted to prize-fighting, than to sub- 
ject them all, en masse, to the previous question, whereby these 
incubuses would be shouldered off, and the previous question 
be rendered the most popular one that has ever been proposed 
in congress. When we can get a congress that shall not be 
infuriated with the electioneering rabies, and one that is dispos- 
ed to set down in good earnest in the liberal, national spirit of 
compromise, in which the government originated, there are 
other subjects, such as a general bankrupt law, alteration of 
the law of copyright, regulation of weights and measures, an 
enlargement of the judiciary system to make it commensurate 
with the increased population, territory, and business, a revis- 
ion of the criminal code, and many others which may well 
claim consideration. ‘The question will then come to be tried, 
whether there is in fact such an incompatibility of interests and 
opinions in the different parts of the country, as to demonstrate 
solemnly and conclusively, that our republic is composed of 
conflicting materials, which cannot be, and ought not to be, 
held together. 

If the present exasperations and fell animosities that are 
raging in the van of the various parties, were indications of the 
settled, permanent sentiments of the different masses of the 
entire population, the conclusion would be inevitable that these 
turbulent elements could not long continue to constitute the 
parts of one system. Disruption and dissolution must follow. 
But it is to be hoped that the effervescence is only a process 
of clarification—that the heated, foaming, bubbling mass is 
expelling its feculence, and that the foulness and loathsomeness 
of the surface, indicate that the body is working itself pure. 
In the body of the community, including all the states, there 
are a set of common feelings, opinions, and mutual attachments, 
and a reserve of good sense and public spirit, upon which, in 
a final resort, the general interests, laws, and institutions have 
heretofore thrown themselves, and found security, and which 
will still react with renewed force, the moment a sufficient 
number of leading men shall unite in their favor to give them 
play and expression. We shall then begin again to hear other 
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language than that of local prejudices, and personal rivalries 
and enmities ; a conciliatory, liberal spirit will reappear, and 
unite our efforts to repair, consolidate, build up, and advance 
the Union, and inspire the ambition of gaining public distinc- 
tion by doings, instead of undoings. 





Arr. VII.—ORDEALS. 
Essay upon Ordeals, or Judgments of God, particularly with 


relation to the Germans. 


[The following essay is translated from the Thémis, vol. v. 
p- 57. The subject is interesting, and though familiar, some 
of the views presented by the writer, as well as the authorities 
cited, will probably be new to many of our readers. | 


Secl. Of the origin, nature, and design of Ordeals. 

We find, in the customs of our ancestors, the explanation 
of a great number of events or historical facts which at first 
appear incomprehensible; and in these customs we must seek 
for the source of most of our moral and political principles. 
The institutions of our fathers have not disappeared without 
leaving some traces of their existence; they have influenced 
our manners, our character, and often, also, our modern laws. 

Among these institutions, a legislative phenomenon, known 
by the name of the Ordeal, Judgment of God, Justice of God, 
Judicium Dei, is particularly worthy of our attention; and 
many authors have employed themselves upon this subject.(a) 
Unfortunately the success of their researches has not equalled 
their efforts; for not one of them has left us a satisfactory 





(a) They are enumerated in Dreyer, Versuch einer dbhandlung von dem 
Nutzen der heidnischen Gottesgelehrtheit, Dissertation upon the utility of 
the Pagan Theology, §11, note 1. Also, in another work of the same author, 
Vermischte Abhandlungen, Various Treatises, vol. 2, p.829. In Majer, His- 
tory of Ordeals, and particularly of Judicial Duels, (in German) 1795, in 8vo. 
p- 1—3 and 125—130. So also in other more recent works, such as that 
which M. Rogge, professor of the University of Koenigsberg, has published, on 
the Judicial Procedure of the Germans, printed in 8vo, at Halle, in 1820 (Ger- 
man) ; and that of Jarrik, Commentatio de Judiciis Dei sive de Ordaliis me- 
dit evi; Vratislavie, 1820, in 4°. 
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work ;(a) some confine themselves to a dry and barren enu- 
meration of the different modes of proceeding in these trials, 
and others,() have entirely mistaken the design and nature of 
this singular institution. 

To comprehend the character and spirit of Ordeals, it is 
necessary to understand thoroughly the manners of our ances- 
tors. 

These warriors, brought up in simplicity and independence, 
required institutions conformable to their character ; for, proud 
of unbounded liberty, they would have revolted at the idea of 
a legislation which opposed their opinions or their habits. ‘This 
pride, which raised them in their own eyes, and taught them 
to fear nothing from their equals, inspired them with an unal- 
terable frankness; imposture and falsehood seemed to them 
equally strange and disgraceful; and they readily yielded to 
the testimony of others, the confidence which they claimed for 
their own. But they also demanded the same entire confi- 
dence for themselves; no one would have endured to have his 
assertion questioned. 

With such feelings, the German would not call in to the 
support of his judicial claims any testimony of witnesses; he 
could not acknowledge that the testimony of any other person 
could add weight to his own.(c) Yet in most disputes one of 
the parties must have been either mistaken or guilty of a 
breach of faith. Some one must decide the case; but what 
citizen would have dared to undertake this task ! 

As the testimony of one man could not be destroyed by the 
testimony of another, in this embarrassment recourse was had 
to the influence of religion. Advantage was skilfully taken of 
the superstition of the people, and their fear of the vengeance 
of the gods.(d) These were made to interpose in judgment.(e) 
Before these formidable witnesses human pride must be si- 





(a) Yet the memoir of Duclos, Upon Trials, and the account of Ordeals in 
the work of M. Meyer, Esprit, origine, et progres des institutions judiciaires, 
vol. 1, p. 11, will be read with interest. JVote of the Editors of the Themis. 

(6) See, for example, Montesquieu, book 28, chap. 17. 

(c) It will be seen, in what follows, that witnesses were sometimes admit- 
ted with the consent of the adverse party ; but then they acted rather as judges. 

(d) See Dittman, Commentary on Tacitus, Germ. chap. 10, note 1, 4, & 
6; and Dreyer, in the work before cited, vol. 2, p. 580, 590, 876, 882. 

(e) The direct connexion of Ordeals with religion is seen in the trials of the 
Cross, of the Eucharist, and of the Consecrated Bread, &c. And although in 
the others an equally intimate relation to religion is not obvious, yet they took 
place in the presence and under the direction of the clergy. 
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lenced, which would not dare to doubt what the divinity at- 
tested, and attested also in a clear and precise manner, for the 
answer bearing only upon a fact past and definite, would not 
admit of more than one interpretation. The Judgments of 
God differed in this respect from the Oracles, with which it 
would be wrong to confound them. 

But though we may perceive the necessity for the Judg- 
ments of God among the Germans, we are shocked at the 
cruel manner in which they were conducted. But this very 
cruelty, when attentively considered, explains to us at the 
present day, this extraordinary institution. 

It is sufficient to glance at the description of the trials 
by boiling water, or by heated tron, to be convinced that there 
could be no epidermis capable of resisting such trials. It is 
therefore attributing to the Germans an imbecility not belonging 
to human nature, to suppose that they could be often present 
at such trials without being undeceived respecting their efficacy. 

M. Rogge therefore,(a) who in this respect has succeeded 
the best in explaining these institutions, is right in considering 
the Ordeals as a sort of bugbears, less calculated for frequent 
use than to terrify dishonesty and falsehood. Trembling lest 
he should be unmasked by the Divinity who reads the heart, 
the impostor would prevent by the avowal of the truth the ap- 
peal to the judgment of God. Thus it might be often threaten- 
ed, yet scarcely ever used. 

Every thing proves to us indeed that these trials were only 
resorted to very rarely. The Salic law, which, in tit. 76, chap. 
1, prescribes the trial by boiling water, requires the accuser to 
maintain the fire under the caldron, from the day of the accu- 
sation to that of the trial, that is to say fourteen days; now 
who does not perceive that a form so burdensome would soon 
have been abolished, if it had been necessary often to repeat it? 

Besides, the Salians were so persuaded that no person, how- 
ever innocent, could plunge his hand into boiling water with 
impunity, that among them the accuser could grant to him 
who was to undergo this trial the liberty of defending himself 
by witnesses ; any one could redeem his hand for thirty solidt. 

At first sight we were surprised.at this excessive confidence 
on the part of the accuser, in the probity of the accused, and 
the veracity of his witnesses, since their negative testimony 
could not only deprive him of the thirty solidi, but cause him 





(a) See in the work cited above, p. 195 to 304, 
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to be amerced to an equal amount, as the punishment of his 
unjust accusation; such complaisance can only be explained 
by believing that he regarded the oath of the accused and of 
his witnesses as not less than the judgment of God himself, and 
that if he made the accused pay thirty solid: it was not be- 
cause he thought he was contenting himself with proof less 
certain, but because he spared him the pain which would be 
the inevitable consequence of immersing the hand in hot water. 
Now to conceive of such a confidence, it is necessary to 
suppose that it was almost unheard of, for any one knowingly 
to make a false accusation or a false denial. ‘The law, how- 
ever, had foreseen the possibility of it, and for this reason the 
judgments of God, designed to prevent false evidence, always 
menaced the liar with a trial which the voice of his own con- 
science would not suffer him to meet. The infallibility which 
was attributed to them maintained their influence, even when 
they had not been made use of within the memory of man. 
If the Ordeals, by preventing falsehood, kept up the habit 
of sincerity, on the other hand they supposed men generally 
possessed of a veracity which would prevent the too frequent 
repetition of these trials. Their character, also, was changed, 
after intercourse with the Romans and the advance of civiliza- 
tion, had altered the former simplicity of manners, and ren- 
dered the want of veracity more common. Then confidence 
in the word of another disappeared, and the actual resort to 
these trials became more frequent. ‘The people began to be 
disgusted by scenes of cruelty often repeated, and the uniform- 
ity of result must finally have undeceived them as to the effi- 
cacy of ordeals, when the priests, taking oppressed innocence 
under their protection, in order to save it invented those pious 
frauds, which perpetuated the ancient reliance upon ordeals.(a) 
To these frauds must be attributed what historians relate of 
acquittals becoming frequent at this epoch, which had been 
almost unknown before, although the Ordeals had existed for 
along period. ‘Their origin carries us back indeed to the time 
of paganism. To disprove this ancient origin, it is in vain ob- 
jected that Tacitus() does not speak of it; this author, who, 





(a) The Ordeals lasted a long time after their uncertainty was suspected. 
Agobard, in his letter to Louis le Debonnaire, had lamented the inefficacy and 
barbarity of Ordeals. Afterwards many popes and emperors forbade them by 
express laws. Their use was nevertheless retained in the courts, and contin- 
ued in some until the middle of the last century. 

(>) Hegewisch, Allgemeine Uebersicht der deutschen Culturgeschichte, 
p- 105, in the note. 
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besides, gives us but very imperfect notions of the judicial reg- 
ulations of the Germans, might very possibly be ignorant of an 
institution which, being seldom brought into operation, and 
leaving no strongly marked traces, might easily escape the ob- 
servation of astranger.(a) In vain, also, is it objected that the 
Christian religion, so careful to destroy the traces of paganism, 
would have proscribed Ordeals if their origin had been pagan. 
Priests would not be tempted to destroy an institution which 
had become profitable to them; and, besides, might not this 
institution have survived its proscription, like so many other 
usages of which we find traces in the Speculum Saxonicum?(b) 

The trial by boiling water is moreover evidently anterior to the 
introduction of Christianity ; for it is allowed by the Salic law, 
which existed before Clovis, though it was first committed to writ- 
ing during his reign; now this prince did not become Christian 
until 496. If traces of Christianity appear in some Ordeals, 
such as that of fire and of water, others afford evident proof 
of belonging to the epoch of paganism.(c) In fine this insti- 
tution appeared compatible with all religions. ‘The Jews had 
their ordeals.(d) The Greeks used that of fire.(e) Among 
modern nations, the Chinese, the Indians, and many tribes of 
negroes in Africa have also their Ordeals.( /) 

To remove still further all doubt of their antiquity, it is only 
necessary to decompose the word ordalium, ordeal, the root of 
the word urtheil, which in German signifies judgment; this 
word is of Gothic origin, and derived from dela, to separate, 
(discernere) and the intensive particle ur or ar. There is no 
reason for supposing that Christian priests would have taken 
the name of one of their own institutions from a language 
which they hated, rather than from the Latin, which they ha- 
bitually used. 


Sec. 2. Of the different Modes of appealing to the Judgment of God.(g) 
The mode of proceeding to obtain the Judgment of God, 





(a) It appears, however, to be an ordeal by lot, of which he speaks in the 
10th chapter, de Moribus Germanorum. 

(6) We know, indeed, that Ordeals long survived their positive proscrip- 
tion by different popes. 

(c) Dreyer, in the work before cited, p. 843, 862,869. Boehmer, de Pro- 
batione criminali spuria, §11, 12. 

(da) Numbers, chap. v. verse 12. Gloss of the Speculum Sazonicum, 
Lib. 5, art. 21. 

(e) Sophocles in Antigone, verse 270. 

(f) Meyer, in the wk before cited, p.17—20. Hoof, Von den Ordalium 


oder Gottes-Urtheilen, Mainz, 1784, 8vo. p. 12 to 16. 
(g) The author brings forward more particularly the Ordeals admitted into 
the legislation of Germany. Vote of the Editors of the Themis. 
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has varied greatly, according to the age, or the nation, or the 
nature of the dispute between the two parties. 

The principal Ordeals were the trial by boiling water, by 
cold water, by fire, by lot, by the cross, by the corpse of the 
murdered person, by the eucharist, by the holy bread, and by 
duel.(a) 


The Trial by Boiling Water. 


One of the trials most in use, and which was prescribed by 
the laws of all the German people, as well as by the capitu- 
laries of the Francic kings,(b) was that by boiling water. 

A multitude of historical testimonies prove the use of this 
Ordeal,(c) called Examinatio, or Examen aque ferventis, 
Examen caldaria by the Wisigoths, Judicium init or enet by 
the Salians, Ketelfang by the Grisons, and 4lfaet, Alfetumby 
the Anglo-Saxons. 

The accused person, subjected to this trial, was required to 
remain with a priest in prayer for three days and three nights; 
he drank nothing but water and ate nothing but bread, salt, 
and herbs; all intercourse with his wife was also forbidden 
during this period. On the day appointed for the trial, he 
repaired, clad in mourning, to the church, the place conse- 
crated to the ceremony. ‘There the priest gave him the com- 
munion, blessed and exorcised the water,(d) which was re- 
quired to be boiling, and this was to be attested by suitable 
persons named for the purpose; after which the accused 
plunged his naked arm into the liquid up to the elbow to bring 
up a ring or stone from the bottom of the caldron.(e) As 
soon as his hand was out of the water, the judge wrapped it in 
a linen cloth, and sealed it with his seal, which no one could 
remove until three days after. If, at the end of that time, 
there remained no marks of burning, the accused was declared 





(a) To these might be added, the citation before God and the sortilegium. 

(b) Lex Wisigothorum, lib. 6, tit. 1, §3. Pactus legis Salice, tit. 
56—76, §1. Lex Salica Reform. tit. 55—59. Lex Ripuariorum, tit. 30, §1, 
tit. 31, §5. Capitulare 1, anni 819, cap. 1. Lex Frisionum, tit. 14, §3. 
Leges Longobardorum, lib. 1, tit. 9, cap. 29. 

(c) See the Glossary of Ducange, under the word Aqua fervens. 

(a) In Balluze, vol. 11, col. 639 and 661; and in Canciani, vol. 1, p. 284, 
various formulas of exorcism may be seen. 

(e) The accused was obliged to plunge his hand more or less deeply, ac- 
cording to the accusation, because the height of the water was regulated by 
the enormity of the crime. 
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innocent; in the contrary case, he was considered as guilty, 
and suffered punishment. 

This trial, prescribed by the Mirror of the Saxons and that 
of the Suabians, long continued in force ; and although pro- 
scribed by popes Gregory the great, and Stephen V., and 
by the emperor Frederic II., it was again established in 1436, 
by virtue of a decree of the council of the city of Hanover. 


Trial by Cold Water. 


The only law of Acthalstan prescribes the trial by cold water, 
of which no mention is made either in the ancient laws of the 
other German nations, or in the Capitularies of the Francic 
kings. 

The 8th chapter of the Decretals, de purgatione canonica, 
proves that its invention has been erroneously attributed to 
Pope Leo X. It is of pagan origin,(a) and its common ap- 
plication in very ancient times is demonstrated as well by 
the meaning of the formulas which were used(b) as by the 
testimony of cotemporary writers.(c) 

It was preceded by a multitude of ceremonies. The ac- 
cused, condemned to a previous fast, then conducted to the 
church, and there called upon for the last time to speak the 
truth, began by receiving the communion, and by drinking 
some of the water destined for his trial. After these pre- 
liminaries he was thrown into the water being fastened to a 
cord. But it is not positively known whether it was by sinking 
or swimming that he proved his innocence ; if regard is had 
to the formula of the exorcism, Innocentem vero a* predicto 
crimine, mare aque, in te recipias, et in profundum innocue™ 
pertrahas, it would appear that in order to be acquitted he 
must sink in the water, and most of the instances which are 
preserved support this opinion. A contrary result however, 
is obtained from some alleged facts and from a judgment of 
the year 1338.(d) 

Hoof (page 17) relates another mode of proceeding in this 





(a) We learn from Tacitus, Annal Lib. 13, cap. 37, that our ancestors in 
the times of paganism, attributed divinity to waters, springs, and rivers. The 
Scythians and the Celts exposed their new born children upon a shield, 
abandoned them to the river, and believed them to be legitimate if they floated, 
but if not that they were the children of adultery. 

(6) Balluze, col. 645 and 646 ; and Cinciani, in the place cited. 

(c) Ducange under the word dqua frigida. 

(4) Lunig, Reichs archiv, part. spec. pars 2, p. 617. 
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trial. The accused plunged his arm into cold water, and was 
considered innocent if he drew it back neither burned nor be- 
numbed. 

Spain, Italy, Hungary, Denmark, and Scotland, adopted this 
trial ;(a) Germany admitted it also: it was prescribed by the 
books of law of the middle age, in this last country, where it 
was maintained longer than in any other, notwithstanding the 
prohibitions of the popes Gregory the great, Leo IIl., and 
Stephen V., and of the emperors Louis le Debonnaire, Lo- 
thaire I., and Frederic II. It was even employed in the last 
century in the celebrated proceedings which were had against 
sorcerers. 


Trial by Fire. 


The trial by fire, used chiefly among the people of the north, 
is also of pagan origin, and intimately connected with the wor- 
ship of the sun and of fire. It was conducted in different 
modes. 

The laws and capitularies of many nations ordain the trial 
of the burning plough-shares,(b) the frequent application of 
which is proved by the chronicles.(c) 

The accused was condemned to walk upon nine, twelve, or 
fifteen red hot plough-shares, placed one foot apart; he was 
judged guilty, if three days after he retained marks of burn- 
ing on his feet. 

Another mode of making the trial by fire, adopted not only 
in the north, but also in Spain, Hungary, and Germany,(d) 
where, notwithstanding the decrees of the council, it was main- 
tained until the sixteenth century,(e) is the trial by burning 
iron, called judicium ferri candentis, or igniti, judicium igni- 
tum, or ferreum, judicium candentis calibis; and among the 
people of the north, Farnbijrd, from the words farn (iron) 
and byre (burden). 

To undergo this trial it was necessary for the accused to 
take, in his naked hands, a red hot iron; and to be judged in- 





(a) Wiarda, in the work Wilkuren der Broumaenner, Berlin, 1820, p. 88. 

(6) Lex Angliorum et Werinorum, tit. 14. Leges Longobardorum, lib. 
1, tit. 10, cap 3; and Capitulare 2, anni 803, cap. 5. 

(c) Ducange under the word Vomeres Igniti. 

(da) See Ducange, under the word Ferrum candens. 

(e) This iron was more or less heavy in proportion to the magnitude of the 
crime. When it weighed three pounds, the accusation was triple (lata, tri- 
plez,) and the trial was called judicium tripodis, or tripodii. 
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nocent it was necessary that he should retain no appearances 
of the burn three days after.(a) 

Historians mention many other modes of making use of the 
Ordeal called fire. Sometimes the accused was compelled to 
walk upon burning coals, or to carry them in his bosom ; some- 
times habited in a shirt spread over with wax, he was obliged 
to pass over blazing piles of wood, and in other cases, he was 
not acknowledged to be innocent, unless he yet lived, after 
having been thrown into the fire at three different times. An- 
other mode of this trial, specially reserved for the nobles, con- 
sisted in putting the hand into a glove of red hot iron. 

Inanimate objects were also sometimes subjected to the 
judgment by fire: in religious disputes, writings were cast into 
it, whose veracity or authenticity was doubtful; the judgment 
was favorable to them if the fire did not consume them. 


Trial by Lot. 


The trial by Jot (sors, and among the Frisons janhlot, or 
judicium sortis criminalis,) was prescribed by the laws of dif- 
ferent nations; but for a different object than that mentioned 
by Tacitus.(d) It served, in case of murder, to discover the 
guilty person, if he were not otherwise known. 

The nearest relation of him who had been murdered might 
designate seven persons suspected by him. ‘They were con- 
ducted to the church, where two willow rods, wrapped in linen, 
upon one of which was marked a cross, were placed upon the 
altar,or upon arelic. Ifthe one marked with across was chosen 
by the priest or a child yet in the age of innocence, the seven 
accused persons were acquitted. In the contrary case, each 
one marked his name and a particular sign, upon a separate 
rod wrapped in linen; the priest or the child took these rods 
in succession from the altar on which they were placed, and 
he whose rod remained the last was presumed to be guilty. 

This trial was still in force in Germany, in the fifteenth cen- 
tury.(c) 

Trial by the Cross. 

The Christian clergy instituted the three trials of which it 

now remains to speak.(d) 





(a) See Dreyer in the work cited, p. 847, 849. 

(6) Lex Frisonum, tit. 14,§1. Lex Ripuariorum, tit. 31,§5. Pactus 
Childeberti et Clotarii, anni. 593, §5. 

(c) See Dreyer, p. 875. 

(ad) See Ducange under the word Cruz. 
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There is some disagreement as to the manner in which the 
trial by the cross was conducted, which some persons confound 
with the preceding. Some believe that it consisted only in an 
oath taken upon the cross; others in a cross which was cast 
into the fire, and which showed the guilt or innocence of the 
accused, according as it was consumed or remained untouched. 

According to a third opinion, much more plausible, the ac- 
cuser and the accused were obliged to hold their arms raised 
before a cross, while the priest said mass, and he who first let 
them fall was considered in the wrong. 

This trial, prescribed among the Lombards by the capitu- 
laries(a) was forbidden by a law of Louis le Debonnaire, 
which Lothaire I. inserted in a collection of the laws of the 


Lombards.(d) 


Trial by the Holy Bread. 

The trial by the holy bread (judicium offe, offa judicialis, 
judicium panis adjurati, casibradum, caseus execratus,) was in 
use particularly among the Anglo-Saxons, who called it corsned, 
from cors (accursed,) and sned or snid (slice, morsel.)(c) 
In order to proceed in it, the priest, pronouncing different 
formulas of execration, thrust a piece of bread, cheese, or some 
other eatable, into the throat of the accused, who was consid- 
ered guilty if he swallowed it with difficulty, or was obliged to 
reject it. And even when he swallowed it, it was thought that 
he would experience some ill consequences, unless he was in- 
nocent.(d) 

The formula of adjuration, and the examples which have 
been preserved, show that this trial was also in use in Ger- 
many. 


Trial by the Eucharist. 


The trial by the Eucharist (probatio per sacram Eucha- 
ristiam) very much resembles the preceding. When the ac- 
cused would demonstrate his innocence by this means, he 
received the communion, pronouncing these words: Corpus 
Domini sit mihi hodie* in probationem, and it was believed that 





(a) Capitulare Caroli Magni, anni 779, cap.10. Lex Caroli Magni (ad 
Leges Longobard.) 65. 

(6) Balluze, book 11, col. 1154, 1155. 

(c) See Ducange under the word Corsned. 

(@) Canciani, book 1, p. 284. Balluze, book 11, col. 633. 
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if he were guilty he would die, or at least be taken sick imme- 
diately after the trial. 

This trial, which received frequent application, was directed 
for the clergy and the monks, in 868, by a decree of the coun- 
cil of Worms, inserted in the Decretum Gratiani.(a) The 
formulas, May this morsel stick in my throat, and I will take 


the sacrament upon it, are derived from this and the preceding 
forms of trial. 


Trial by the Corpse. 


The trial by the corpse (Bahrrecht, jus feretri, cruentati- 
onis, stillicidi sanguinis,) served in case of homicide to dis- 
cover the guilty person, or to free the innocent one who was 
accused. For this purpose, the body of the assassinated per- 
son was placed upon a bier; all suspected persons were re- 
quired to touch it; and the belief was, that it would bleed or 
be altered, or make some movement, the moment the real mur- 
derer touched it. 

This trial, yet prescribed in some parts of Germany, during 
the last century,(b) remained in force almost to our own times. 
Disuse alone has banished it from our tribunals.(c) 


Art. VIII.—WENDELL’S REPORTS. 


Reports of Cases Argued and Determined in the Supreme 
Court of Judicature, and in the Court for the Trial of Im- 
peachments and the Correction of Errors, of the State o 
New York. By Joun L. Wenvett. Vol. I. Albany. 
William Gould &Co. New York. Gould& Banks. 1829. 
pp. 724. 


Tue publication of a volume of reports of decisions in the 
Supreme Court and Court of Errors in New York, is always 
an event of some interest in the legal community. In the gen- 
eral ability of the judges and learning and industry of counsel, 
and variety and importance of the questions agitated, this state 
is not second to any other in the Union, and no other courts, 





(a) Ducange, under the word Eucharistie. 

(6) Ordinance of Hesse Darmstadt, of the year 1639, tit. 2. 

(c) Besold, Thesaurus Practicus, p. 83. Stryck, Usus Modernus, t. 4. 
. 826. 
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except those of the United States, have at present so great an 
influence upon the laws and judicial administration in the states 
generally. 

This is Mr. Wendell’s first volume. ‘Though the propor- 
tion of practice and local law is greater than usual in it, still it 
contains a number of interesting questions and decisions, as 
our readers will perceive from the analysis of the volume in 
another part of our present number, particularly under the titles 
of Evidence, Malicious Prosecution; in the case of Murray v. 
Blatchford, under Administrators, on the Payment of Money by 
mistake ; in Van Wart v. Smith, and Utica Insurance Company 
v. Hunt, under Bills of Exchange; in that of Rogers v. Jones, 
under the title Conveyance; in the case of Catlett v. Pacific In- 
surance Company, under the title Insurance ; in Marsh v. Rules- 
son, under Ways; in Mowatt v. M‘Clelan, under Agent; and 
the Utica Insurance Company v. Tillman, under Usury. 

We do not propose to go into an elaborate examination of 
this volume, but shall only remark upon such things as struck 
us on turning it over; and among others, it appears to us that 
it would be some improvement in the abstracts at the head of 
the cases, not to throw them into one paragraph where the 
points are distinct. In the case of Riley and Wright v. Sey- 
mour, p. 143, for instance, four distinct points are thrown to- 
gether in this manner : 


‘Where, on the return of a summons in a justice’s court, there 
is no appearance, and the cause is adjourned to a future day, on 
such adjourned day the party to the suit, or the party in interest, 
has a right to interpose a plea. A defendant, who has not put 
in a plea, is not entitled to offer evidence which goes to defeat 
the plaintiff's right to recover. Whether a justice erred or not 
in the rejection of testimony on the trial of a cause before him, 
cannot be questioned in a collateral action. A notice by a sheriff 
of a suit against him, to the obligors of a bond for the limits, to 
charge the obligors with the effect of such notice, must be such 
as to give them a fair opportunity to interpose a defence. Where 
an obligor, under such circumstances, does appear in season to 
make a defence, although the notice given him is short, he will 
not be allowed to allege want of due notice.’ 


The other abstracts are printed in the same way; and that 
of Rogers v. Jones p. 237, is a stronger case than the one 
above quoted. We would not be understood to be in favor of 
splitting up a case into too many points, especially more than 


there really are, a defect which Mr. Dane remarks in Wilson 
VOL. II.—NO. IV. 38 
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v. Troup, 2 Cowen, 193, in which he says, the reporter leads 
the reader to think there are thirty or more points made, 
whereas Judge Sutherland makes but four. But what distinct 
points there are, should certainly he distinctly stated. We 
observe a few instances of a repetition of the facts. Upon this 
defect in reporting we have already said something in the ar- 
ticle on Mr. Day’s sixth volume, to which we need add no- 
thing here. Among the instances of such repetitions, we 
have particularly noticed Le Page v. M‘Crea, p. 164, and 
Artcher v. Whalen, p. 179. Mr. Wendell can give good au- 
thority for such repetitions, we know, such as Mr. Johnson 
and Mr. Wheaton, to mention no others, still we cannot but 
think, that, on consideration, he will not consider these or 
any other precedents sufficient to sanction the practice. 

In one of the cases of this volume we observe an instance of 
the generality of the expressions of the judge in giving his 
opinion, upon which we have remarked in the article on Mr. 
Day’s sixth volume, which is the frequent cause of obscurity 
and embarrassment in citing cases, for it makes the decision 
an authority beyond the principles involved, and beyond the 
range of the investigations of the counsel, in arguing, and the 
ucges in deciding it. ‘The case referred to is that of M‘Bride 

. Hagan, p. 337, which brings in question a submission to 
athe ation, by one partner, under se: il, of a partnership account. 
Chief Justice S Savage, in giving his opinion in this case, lays 
down the general proposition, ‘ that one partner cannot do any 
act under seal, to affect the interests of his copartner, unless 
it is to release a debt.’ We will not undertake to say that this 
proposition is not strictly true, but still we will venture to be 
of opinion, that the court could not be so sure of having 
considered all possible cases as to be sufficiently certain of its 
universal correctness, even supposing the partnership articles 
give no such authority, for nothing prevents the copartners, in 
their articles, constituting themselves the attorneys of each 
other, for all copartnership purposes. And then the great va- 
riety of objects and kinds of business pursued by different co- 
partnerships might, on examination, be found to offer some 
distinctions of the various classes in reference to the power of 
affecting the partnership funds by a deed of one partner. But 
after making these exceptions and limiting the case to that of 
a commercial copartnership in a particular line of business, 
still the proposition is exceedingly broad, and more so than 
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was required by the case, the whole breadth of which is the 
submission, in this way, of a partnership dispute; and it would 
certainly be more safe to limit the expression accordingly, 
rather than to extend it literally to custom-house bonds, (for 
which, however, provision is made by law,) and all other 
possible cases of deeds executed by one partner in relation to 
the joint interest. 

Some of the abstracts in this volume appear to us to be 
longer than necessary. ‘The case of Rogers v. Jones, p. 237, 
is an instance. ‘This is saying, in other words, that either the 
language is not sufficiently concise, or that matter is introduced 
which might be better omitted, and we think that some of the 
abstracts are liable to both of these objections. In the 
People v. Columbia Common Pleas, p. 297, the abstract says: 
‘This court will not attempt by mandamus to control or coerce, 
the discretion of a subordinate tribunal; they will, however, 
review the decisions of such tribunals, and if they have erred 
in the application of legal principles, the proper remedy will be 
applied’! ‘This is all quoted, verbatim, from the opinion of 
Chief Justice Savage, and seems to be,rather a general intro- 
duction to the particular points of which the opinion treats, 
than a statement of any specific doctrine. ‘There is no ob- 
jection to it as a part of the opinion, but it does not seem to 
constitute an appropriate part of the abstract. 

Other instances have occurred to us in which the abstracts 
seem to be overcharged, in consequence of literally following 
the language of the judge. But we ought to add, lest this 
suggestion should give occasion to an erroneous inference re- 
specting the style of these opinions, that they are in general 
given in a much closer manner than is usual in American 
courts. We have not taken up a volume of reports in which 
the judges have introduced less of first principles and maxims 
which need not to be stated, or of matter not directly perti- 
nent to the questions to be decided. 

If Mr. Wendell had made a minute of the statutes, cited, 
explained, or commented on, in the volume, it would have 
rendered it more practically useful to the profession, especially 
in New York, and such a title in the index seems to be the 
more appropriate on account of the revision to which the statutes 
have been recently subjected. 

We observe a few instances of negligent expression, not 
very material, to be sure, but still of sufficient importance to 
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be avoided, such as ‘these sort,’ p. 345, ‘different than,’ p. 
305, and the use of ‘plead’ instead of pleaded, for the past 
tense, which in case of the plural, leaves the reader at fault 
about the beginning of the sentence, until he has read to the 
conclusion ; not to add the Latin word addendus, which we find 
on the last page. The practice of printing emphatic passages 
in italics is sometimes adopted in this volume, as p. 165; and 
where great stress is laid upon words, this mode of directing 
the reader’s attention to them, would assist in the ready under- 
standing of cases, if used more frequently than it is by the 
modern reporters. 

The minor faults we have noticed in this volume are such 
as may be easily avoided; it is, however, apparent that they 
do not affect the authority or essentially diminish the utility of 
the volume, but still they are such as we have no doubt Mr. 
Wendell himself will be glad to have noticed, if we are correct 
in stating them. At least they are such as we feel bound, by 
our obligation to the profession, to point out. 





Art. IX.—IMPROVEMENTS ON LAND. 


On the Statutes of Massachusetts which give compensation for 
Improvements made on Lands by persons holding under de- 
fective titles. 


Tue statute of Massachusetts for the limitation of real ac- 
tions, and for the equitable settlement of certain claims arising 
therein, (1807, c. 75) by which an allowance is made to the 
tenant, when evicted, for any improvements made on the land, 
has been sometimes considered as being novel and unjust in 
its principle, and as having originated in partial and narrow 
views of policy. It still, however, remains in the statute book ; 
and the legislature, so far from showing any disposition to re- 
peal it, have since passed two acts (in 1809 and 1819) in 
amendment of the first; and thereby seem to have fully adopted 
and sanctioned the principle on which it is founded. This 
seems to prove that the operation of the law has not been 
found injurious or inconvenient in practice; and it may now 
be considered as permanently incorporated into the jurispru- 
dence of the state. This result will not, perhaps, occasion 
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either surprise or regret, when it is considered that a similar 
provision was adopted in the Roman law, as founded on the 
immutable principles of justice and equity; and that many 
traces of the same principle may be discerned in the English 
common law. 

A brief examination of this branch of the law, as it has ex- 
isted in other countries, may perhaps aid us in construing these 
statutes; and may suggest amendments in such parts, if any, 
as shall be found defective. 

It is a general principle of equity, adopted as a maxim by 
the civil law, that no man ought to gain by another’s loss: 
Nemo debet locupletari aliena jactura. ‘This does not include 
every instance in which the gain of one man may arise from 
the loss of another; but there must be such a connexion be- 
tween the loss and gain, that what is lost by the one party 
actually accrues to, or is gained by, the other. For example, 
if a merchant, foreseeing a scarcity, purchases all the corn he 
can find in the neighborhood; and before he begins to sell it, 
I import a cargo from abroad, and sell it at a profit, but for a 
price less than what he paid for his; or, in a stronger case, if 
my ship is proceeding in company with another to a port 
where there is a scarcity, and the other ship is sunk, even by 
being accidentally dashed in a storm against mine, by which 
means my cargo brings a better price; in the first case my 
gain is the cause of his loss, and in the latter, his loss is the 
cause of my gain, yet I am not in either case under any equi- 
table or moral obligation to make up his loss. But if a man 
in possession of an estate which he bona fide believes to be his 
own, lays out his money in repairs and meliorations, and the 
true proprietor afterwards recovers the estate, the gain of the 
latter arises directly from the loss of the former ; and he ought 
not therefore to retain and enjoy the benefit of those meliora- 
tions without a reasonable compensation to the party at whose 
expense they were made.(a) 

The equitable maxim abovementioned, thus explained and 
limited, is the foundation of the civil law on the subject in 
question ; and the principle has been analyzed, and applied to 
the various cases that commonly occur, with all that logical 
acuteness and philosophical discrimination, which distinguished 
the ancient Roman lawyers. We propose to examine, briefly, 





(a) Kame’s Principles of Equity, B. 1. p. 1, c. 2. §2. 
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this branch of their law, by way of illustrating our own, and shall 
begin with a description of some of the technical terms and 
forms of proceeding which most frequently occur. 

The improvements were called meliorationes, and by later 
writers melioramenta ; which latter term may perhaps give some 
countenance to our New England word, betterments, which is 
commonly used in the same sense. ‘The cost of these im- 
provements, called impense, or sumptus, was considered as of 
three kinds, viz. Impense necessaria, utiles, and voluptuarie. 
The necessary expenses were such as were required to pre- 
vent the loss, destruction, or decay of the thing; ‘ que si facte 
non sint, res aut peritura, aut deterior futura sit.(a) In this 
class are included the propping and repairing of decayed 
buildings, beyond what is req@ired by the common wear and 
tear ;(4) also the erection of walls or dams to prevent the lands 
from being overflowed and drowned. Useful expenses were 
such as made the estate better and more productive, though 
they were not necessary to prevent its destruction; such as the 
planting of an orchard, or the erection of a house on a vacant 
lot. Ornamental expenses were such as contributed merely 
to the gratification of taste and luxury. Of this description is 
the laying out of walks and lawns, covering the walls of a 
house with marble or ornamental plaster, or with pictures 
painted on them. ‘These three kinds of expenses are briefly 
described, as follows, in the notes of Godefroi to the Digest, 
Lib. 50, tit. 16, 1. 79: ‘ Impensarum tres sunt species. .Ne- 
cessariis res non fit deterior: utilibus, fit melior : voluptuariis 
speciosior.” 

The Rei vindicatio, or real action of the Roman law, was 
brought as well forthings movable, as immovable; or for what 
we call personal, as well as for real estate; when the object 
was to recover the specific thing in controversy : hence in illus- 
trating this subject of improvements, their writers put indiscrim- 
inately cases of actions for houses and lands, and for ships, 
slaves, or cattle. ‘The person against whom the action was 
brought was called the possessor, as distinguished from the 
dominus, or true owner, who brought the action; hence the 
latter may often be conveniently designated as the plaintiff, 





(a) Dig. 50. 16. 79. 

(6) * Que rem, alias interituram, extra ordinem conservant, prohibentve ne 
fiat deterior. Unde eo non pertinent que ordinarie rem conservant,’ &c. 
Hein. El. Jur. sec. ord. Pand. part 4. no. 248. Dig. 25. 1. 12, and 15. 
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and the former as the defendant. ‘The law made a material 
distinction between a bone fider possessor, and one who held 
mala fide. ‘The former was one who had honestly purchased 
the thing, or acquired it in some other manner that appeared 
to be just, and held it by what he believed to be a good title. 
A male fidei possessor, according to Heineccius,(a) is one 
‘qui non ignorat se dominum non esse.’ It followed, of course, 
that although the possessor’s title originally appeared just and 
valid, yet his bona fides ceased if he continued to hold the es- 
tate after he knew that it belonged to another. It may be 
difficult to ascertain precisely the nature and degree of know- 
ledge or notice of an adverse title, which would be sufficient 
in all cases to establish the mala fides of the possessor. Lord 
Hardwicke describes a bone fidet possessor as one who is ig- 
norant of all the facts and circumstances relating to his adver- 
sary’s title.(b) It is, however, possible that the possessor may 
know some circumstances relating to the title of another, with- 
out a knowledge of such defects in his own as would make it 
unjust in him to resist the claim of that other. It seems, 
therefore, that the facts and circumstances of which he has 
notice, ought to be such as to render it highly probable, if not 
certain, that the adverse title is better than his own. The 
language of the Digest on this point is, ‘si deinde cognovero 
(rem) alienam esse.’(c) When an action was brought against 
the possessor for the recovery of an estate, he must know of 
the adverse claim, and could hardly fail to know some of the 
facts and circumstances on which it was founded ; yet his bona 
fides did not cease until the litts contestatio, or joining of issue 
in the cause, when from the course of the proceedings he was 
fully apprized of the titie of his adversary, and probably of the 
facts and documents by which it was to be maintained.(d) 
The claim of the possessor for the cost of the improvements 
was intimately connected with the claim of the proprietor 
against him for the rents and profits, or income; and indeed 
the former was frequently regulated and limited by the amount 
of the latter. These fructus or profits were either naturales, 
such as the earth yielded spontaneously, like grass; or indus- 
triales, which were not produced without some care and cul- 








(a) El. Jur. sec. ord. Pand. p. 6. no. 198. (6) 3 Atk. Rep. 134. 

(c) Lib. 41. 1. 48 

(a) Cod. 3. 32. 22. Dig. 6. 1. 20. Hein. El. jur. sec. ord. Pand. p. 2. no. 48. 
See also Pothier du droit de proprieté p. 2. no. 337. 341. 
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ture, as crops of grain; or civiles, which originated wholly from 
laws and civil institutions, as rents and interest.(a) The fruc- 
tus pendentes, that is, when not yet separated from the soil, 
were considered as constituting part of the estate, and could 
not be properly called profits or income. The fructus when 
gathered or received, (percepti) were either extantes, that is, 
remaining in specie in the hands of the possessor of the estate ; 
or consumpti, that is, consumed, or sold, given away, or ex- 
changed.(b) ‘The possessor was sometimes liable, also, for 
fructus percipiendos, that is, for profits which he had not actu- 
ally received, but which with common diligence he might have 
received, or such as the owner might have received if he had 
been in possession of the estate.(c) 

As the owner, by the civil law, was liable for the improve- 
ments only to the amount of the actual gain or benefit which 
he derived from them, and because he was so benefited, it fol- 
lowed that he was under no obligation to pay for them until 
he had realized that benefit by recovering the estate. The 
possessor, therefore, was not allowed to maintain any action 
for his expenses, but asserted his claim by way of set-off, or 
of exception or defence, in the action brought by the owner 
for the recovery of the estate; and in some cases, when this 
set-off or exception was not allowed, his only remedy was to 
remove the materials of the buildings or other improvements 
which he had made. In the first case, the possessor or de- 
fendant was said deducere, to deduct, the amount of his claim 
for improvements from the sum which he owed for the profits, 
and the plaintiff recovered the balance of the profits, if any, 
by the same sentence by which he recovered the estate itself. 
In the second case, the remedy was in the nature of a lien on 
the estate, or subject of the suit; and the defendant was allowed 
by the court to retain the possession until the sum due for the 
improvements was paid to him. This was called retentio, and 
was effected in the following manner. After a decision in fa- 
vor of the plaintiff, (post sententiam) the defendant set forth 
his claim on account of the improvements, contending that the 
sentence ought not to be executed until that claim was satis- 
fied. This was an ‘exceptio doli mali, ad impediendam exe- 
cutionem ;’ and if the claim was allowed by the court, the ex- 
ecution was suspended accordingly until the sum was paid to 





(a) Voet ad Pand. I. 41, t. I, 528. (6) Voet, ubi supra, and §29. 
(c) Voet, ubi sup. Dig. 6.1 
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the defendant. Here it may be observed that an exceptio doli 
mali did not necessarily impute fraud to the plaintiff, but some- 
times meant only that under the present circumstances it was 
unjust or unfair in him to persist in his claim. Thus if a con- 
tract was made originally for a sufficient consideration, which 
had afterwards failed, (st causa non secuta fuerit, vel finita 
fuerit,) the defence was by way of exceptio doli mali.(a) 
When the defendant in the ret vindicatio could not avail him- 
self of either of these two remedies, he was sometimes allowed 
by the court under certain restrictions to remove (tollere, vel 
auferre) the buildings or other materials which he had placed 
on the estate. 

From the nature and form of these remedies it followed, 
that if the possessor had in any way lost the possession of the 
estate or subject in controversy, so that the owner could re- 
claim it without bringing an action against him, the possessor 
could not in any way recover the money that he had expended 
in the improvements. It has been thought unreasonable that 
an accident of this kind should deprive the possessor of what 
was considered as equitably due to him; and accordingly 
some writers have maintained that, although the ancient law 
had provided no formed action for such a case, yet that in a 
later period of the Roman jurisprudence the possessor was 
allowed to recover for the improvements, by the condictio in- 
debiti, answering to our action of assumpsit for money ex- 
pended for the use of another, or by an actio in factum, an- 
swering to our special action on the case. Voet(b) however 
denies that any such action was ever allowed by the Roman 
law ; and Noodt(c) maintains the same opinion; though it is 
admitted that among the modern nations of Europe the posses- 
sor is allowed an action to recover his expenses, in all cases 
in which he might have obtained them by the abovementioned 
remedies of reduction or retention. 

In the civil law, the allowance for expenses or improvements 
was made in two other cases; and the rules of allowance in 
those cases differed in some particulars from those which ap- 
plied to the common real action, or rei vindicatio ; it is there- 
fore necessary, in consulting the books on the civil law, to 





(a) Dig. 44. 4. 2. § 3. 
t. 


(b) Ad, Lib. 5. t. 3. no. 23. and L. 6. t. 1. no, 36. See Kame’s Princ. of 
Eq. 28. 


(¢) Com. ad. Lib. 6. tit. 1. 
VOL. II.—NO. IV. 39 
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attend to this distinction. One of those cases was the heredi- 
tatis petitio ; which was a suit by one as heir or executor, 
against another who also claimed the whole estate of the de- 
ceased as heir or executor, and who had in any manner ob- 
tained the actual possession of the whole.(a) If the defendant 
had obtained possession of some specific part of the estate, 
claiming it by some other title, the remedy for the heir or 
executor was the common rez vindicatio. The other case 
was that of a husband, who had expended his own money on 
the estate or marriage-portion of his wife, for which he claimed 
allowance if the estate was afterwards restored to her, on a 
dissolution of the marriage: impense in res dotales facte.(b) 

We proceed now to consider in what cases, and to what 
extent, the possessor was entitled to an allowance for his ex- 
penses; his claim in that respect, as well as the form of his 
remedy, varying according to the nature and object of the ex- 
penditure, and being further modified by the quality of his title 
and possession. 

As to necessary expenses, they were always allowed by the 
civil law, as well to the male fidei as to the bone fidei posses- 
sor. ‘This was the general rule; and Noodt (Com. in Pand. 
L. 6. t. 1.) remarks as the reason of it, that the owner must 
always be benefited to the amount of those expenses, at the 
cost of the possessor; and he cannot allege that he had rather 
the thing should have perished, than to have had it preserved 
by those means, because this is disproved by his pursuing the 
present action ; for he has only to discontinue his suit, and the 
thing will then be wholly lost to him. There is one case, 
however, in which this reason does not apply, and which would 
probably be deemed an exception to the rule; and that is, 
when the particular thing on which the money has been ex- 
pended is afterwards lost, so that the owner derives no benefit 
from the expenditure. If, for example, the house which has 
been repaired is accidentally burnt before the owner recovers 
the estate, or if a wall or dike has been prostrated, the owner 
would not, we apprehend, be liable for the expense of those 
erections ; because one of the two grounds on which his lia- 
bility is founded would fail. ‘There would indeed be a loss to 
the possessor, but no corresponding benefit to the owner. If 
a slave, or a beast of burthen is cured of a sickness by the 





(a) Dig. 5.3. Hein. El. jur. sec. ord. Pand. p. 2. no. 60. seqq. 
(6) Dig. 25. 1. Hein. El. jur. sec. ord. Pand. p. 4, no. 248. seqq, 
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possessor, and afterwards accidentally dies, the owner is not 
liable for the expense of the cure. nd the rule is the same 
with respect to a ship that is repaired, and is afterwards wholly 
lost. It is true, indeed, that in these cases the owner never 
recovers possession of the slave, the beast, or the ship; but 
so in the other case, although he recovers the land, he never 
recovers the house or the wall on which the money was ex- 
pended.(a) 

This distinction between necessary and useful expenses is 
not regarded in the statutes of Massachusetts on this subject. 
We do not inquire into the nature or motive of the original 
expenditure, but look merely to its consequences ; and the 
charge is allowed only when it has produced valuable and 
permanent improvements in the subject of the suit, and only 
to the extent of those improvements. 

These necessary expenses were not confined by the Roman 
law to actual additions or improvements to the thing, but some- 
times embraced also money expended in reclaiming the pro- 
perty, or in recovering or securing it against an adverse claim. 
Such is the ransom paid to enemies or pirates for the recovery 
of captured ships and cargoes ; and money paid to redeem the 
estate from one to whom it was pledged or mortgaged ; when 
the circumstances are such that the owner could not have re- 
covered his property without making the like payments.(6) 
This same principle is seen in the English common law, in the 
case of executors de son tort, and of administrators acting un- 
der a void grant of administration. If an action is brought 
against such a person by the rightful executor or administra- 
tor, for the goods of the deceased, (which is not unlike the 
hereditatis petitio of the Roman law) the defendant cannot in- 
deed plead in bar a payment to creditors of the deceased to 
the value of the goods which have come to his hands; but if 
he has paid debts which the rightful executor or administrator 
would have been compelled to pay, the amount of such pay- 
ments will be recouped in the damages awarded against him.(c) 
So if goods are attached on mesne process, or taken in exe- 
cution, and are subject to a lien which the officer discharges 





(a) Dig. 5. 3. 38. Godefroi’s notes. ‘ Male fidei et bone fidei possessoris 
differentia in servandis impensis necessariis : hic, etiamsi res non exstet, servat 
impensas ; ille, non aliter, quam si res exstet. 

(6) Dig. 6. 1. 65. 

(c) Toller’s law of exrs. 99. 286. Plowd. 275. 282. 1. Cas. in Chance. 126. 
2 BI. Com, 508. 
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in order to maintain his possession, and which the owner must 
have discharged if he had continued in possession, such, for 
example, as wages due to mariners, for which they have a lien 
on a ship that is attached, or duties payable upon goods im- 
ported from abroad, it seems just and reasonable that, if the 
attachment be dissolved, the owner, on reclaiming his property, 
should repay to the officer the amount of those expenditures. 

This opinion may perhaps appear to be opposed to that of 
the Court of King’s Bench in the case of Lempriere & al. 
v. Pasley, 2 Durn. & East, 485. In that case, the judge 
who tried the cause was of opinion, that it appeared very 
clearly that the defendant was resolved to dispute the question 
as to the right of possession to the goods, and therefore it 
would be nugatory to have tendered to him the freight which 
he had paid on receiving them. The want of such a tender 
was therefore considered as no bar to the action; but it does 
not appear that any thing was said of deducting the sum paid 
for freight out of the damages assessed against the defendant. 
On the motion for a new trial this question as to the necessity 
of a tender seems to have attracted very little attention, as 
there was another material point on which the cause was de- 
cided; and the judge who delivered the opinion of the court, 
merely says, in relation to the tender, that ‘if the defendant 
was to be considered as a mere wrongdoer, the plaintiff would 
have no occasion to tender him an indemnification for ex- 
penses incurred by him in order to obtain a wrongful posses- 
ston.’ This general proposition is undoubtedly correct ; but 
there is certainly a great difference between expenses incurred 
in obtaining a wrongful possession, and those incurred in dis- 
charging a pre-existing lien which binds the property in whose- 
soever hands it may be. 

There is a distinction of this kind noticed by Voet,(a) in 
reconciling the rule laid down in the Digest, lib. 5, tit. 3,1. 36, 
with that in lib. 9, t. 2, 1. 27,4 25. By the former of these 
laws it is provided that even a male fidei possessor shall be 
allowed to deduct his expenses incurred in gathering and pre- 
serving the harvest ; and by the latter, a trespasser who wrong- 
fully reaps my field, can claim nothing for his expenses in do- 
ing it. Voet says that in the former case the party, being in 
possession, does right in collecting the harvest, because he is 
accountable for the fruits to the right owner, as far as he can 





(a) Com. ad Pand. L. 5. 3. § 22. 
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honestly obtain them. But if he is not in possession, which 
is the case contemplated by the second law abovementioned, 
he does wrong in collecting the crops from another man’s land, 
when they are not at his risk, and he would not be accountable 
for them if they had wholly perished on the ground. In the 
latter case the expenses are incurred ‘in order to obtain a 
wrongful possession.’ 

As to the allowance for useful expenses, there was a mate- 
rial difference between a bone fidet possessor, and one who 
held mala fide. The former was allowed for the whole 
amount expended, with one limitation only, arising from the 
principle of equity on which the claim was founded, to wit, 
that it should never exceed the amount by which the value of 
the premises was increased ; ‘ usque eo duntaxat, quo pretiosior 
(fundus) factus est.’ And from the other branch of the same 
general principle, it followed, that the possessor could never 
claim more than he had actually expended, although the ad- 
ditional value in consequence of the improvements should ex- 
ceed that sum; ‘si plus pretio fundi accessit, (dominus red- 
dat) solum quod impensum est.’ If the possessor had erected 
buildings, which from age or other causes had become dete- 
riorated, the owner was liable only for the present value, and 
not for the cost of them; and if he had planted an orchard, 
the value of which was increased by the growth of several 
years, the owner paid only for the expense of planting it, and 
not for its present value.(a) 

The statute of Massachusetts adopts the first part of this 
rule, by limiting the claim of the possessor to the amount of 
‘the increased value of the premises at the time of the trial.’ 
As to the other part of the rule, the statute is not so explicit. 
It allows ‘the increased value of the premises—by virtue of 
the buildings and improvements made by such tenant, or those 
under whom he may claim.’ If the tenant plants an orchard, 
the value of the land may be said to be increased by him, as 
without his act the orchard would not have existed; but the 
whole of the increased value (at the end of several years) is 
not derived from his labor or expense, but arises in part also 
from the nourishment derived from the soil. 

A male fidei possessor could not in general claim any al- 
lowance for his expenses of this class; but was allowed only to 

« remove the building or other thing which he had added to the 


(a) Dig. 6.1. 38. Voet ad Pand. L. 6. 1. § 36. 
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premises, provided it could be done without damage to the 
owner ; that is, leaving the premises in as good a state as they 
were in before the supposed improvement; ‘licentia eis per- 
mittitur, sine lesione prioris status ret, eos (scilicet, utiles 
sumptus) auferre.’(a) In such a case, however, the owner, 
we presume, would be allowed (as he was in another similar 
case(4) to retain the buildings or other improvements, upon 
paying to the possessor as much as the materials would be 
worth, if removed. ‘This is all that the possessor would lose 
by leaving the building on the premises, and therefore he is 
allowed no more, although it may happen that the owner is 
benefited to a much greater amount: ‘neque malitiis indulgen- 
dum est, si tectorium, &c. corradere velis, nihil laturus, nisi 
ut officias.’ 

The Massachusetts statute makes no distinction in this re- 
spect between the bone fidei, and male fidei possessor; or 
rather, perhaps, it considers the possession for six years as 
conclusive evidence of the bona fides, and excludes all other 
possessors from the benefit of the statute. 

The civil law made another distinction as to these useful ex- 
penses, which is wholly inconsistent with the genius and spirit 
of our institutions. ‘ Bonus judex,’ says Celsus, ‘varie ex 
personis causisque constituet.’(c) If the plaintiff were rich, he 
was compellable to pay to the bone fidei possessor for his use- 
ful expenses in the manner abovementioned; but if he were 
poor, ‘et mergendus sit sumptu,’ he was not required to pay 
for the improvements, but only to permit the possessor to re- 
move the materials, so far as that could be done without dam- 
age to the premises; and even this removal might be prevented 
by the owner’s offering to pay what the materials would be 
worth, if removed. 

This last rule was subject to an exception, framed in the 
same spirit with the rule itself. If the estate were intended 
for sale by the owner, and not to be kept for his own use ; st 
receptum fundum mox venditurus sit; si venalem habeat, vel 
promercalem; he was held to account for the increased value 
or price, arising from the improvements; and this was effected 
either by his paying to the defendant that portion of the price, 
or by leaving the estate in the hands of the defendant, and re- 


ee a —_—-— —_ 


(a) Dig. 6.1. 37. Cod. 3. 22. 5. Voet ad Pand, L. 6.1. § 36. 
(b) Dig. 6. 1. 38. 
(c) Dig. 6. 1. 38. 
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covering of him the value as it would have been without the 
improvements.(a) 

Our statute seems to consider every estate as if intended for 
sale only; and it undertakes to protect the owner or demand- 
ant against the inconvenience and loss of allowing for improve- 
ments which he would not have wished to make, or of paying 
for them more than he can afford, by giving him, in all cases, 
an election to abandon the premises to the tenant for what 
would have been their value, if the improvements in question 
had not been made. ‘This value is ascertained and decided 
by the jury who try the cause; and the tenant is allowed three 
years for the payment, in three equal anoual instalments, with 
interest payable annually.(b) The tenant gives no bond or 
other security for these payments; but upon any default on his 
part, the demandant may take out his writ of seizin, and obtain 
possession of the premises without making any allowance for 
the improvements. ‘This inquiry into the value of the land with- 
out the improvements is not made unless required by the 
demandant; and he cannot require it unless the tenant has 
previously required the jury to ascertain the value of the im- 
provements. If the demandant does not elect to abandon the 
land in the manner abovementioned, he cannot take out a writ 
of seizin, unless he shall, within one year after judgment in his 
favor, pay, for the use of the tenant, the sum assessed by the 
jury as the value of the improvements. 

This distinction between possessors bone, and male fidei, 
as to the allowance for useful expenses or improvements, is 
denied by Cujacius; who seems disposed to make a more lib- 
eral allowance than other writers in all the cases of improve- 
ments or expenses, whether necessary, useful, or ornamental. 
Observat. et Emendat. Lib. 10. c. 1. Recit. ad Pand. Lib. 
6. t. 1. |. 26, 27, 28. § ult. But Pothier observes (Droit de 
proprieté, pars 2. ch. 1. Art. 6, no. 350) that notwithstanding 
the great authority of Cujacius, the greater part of the writers 
since his time have differed from him in this particular.(c) 

Expenses for improvements that were merely ornamental 
were never allowed, whether the possession was bone, or male 





(a) Dig. 6. 1. 29. and 38. Id. 25. 1. 10. Cujac. Recit. ad Pand. L. 6. 1. 29, 
30. Noodt Com. Dig. L. 6. 1. (Ed. 2da. tom. 2. p. 200.) 

(b) Stat. 1809. ¢. 84 

(c) Vide Hein. El. Jur. sec. ord. pand. 2. 89. Noodt, Com. ad Dig. 6.1. Hu- 
beri Pral. par. 2. lib. 5. tit. 3. § 19. Id. lib. 6. tit. 1. §12. Poth. Pand. Just. 
Lib. 6. t. 1. no. 43 to 48 ; all of whom differ from Cujacius, 
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fidei; unless, perhaps, when the estate was intended for sale, 
and the market value or price was enhanced by the improve- 
ments.(a) In general the only remedy for the possessor was 
to remove the materials of these ornamental improvements, 
provided it could be done without damage to the estate, and 
if the materials after being removed would be useful or valua- 
ble; but the owner might prevent this removal, by offering to 
pay to the possessor as much as the materials would be worth 
to him after the removal.(b) 

There was another kind of expenses, differing from all those 
abovementioned, but resembling very nearly those which were 
called necessary. ‘This class included all the common expense 
of cultivating and sowing the land, and of gathering and pre- 
serving the harvest or income, of moderate and common re- 
pairs, of the sustenance of animals, and in general all the 
charges incurred on account of the income or produce of the 
estate, as distinguished from those expended on the estate 
itself.(c) These were always allowed by way of set-off, or 
deduction, whether the possessor held bona, or mala fide, to 
the extent of the profits or income received by him. Indeed 
they were not considered, strictly speaking, as wmpense@, con- 
stituting a charge in behalf of the possessor against the owner; 
but rather as originally diminishing the amount of the income. 
The fructus, or income, was what remained of the gross pro- 
duce, after deducting all those charges of procuring, collecting, 
and preserving it. ‘ Fructus, deductis necessartis impensis, in- 
telligitur.\(d) ‘Hoc fructuwm nomine continetur, quod justis 
sumptibus deductis superest.’(e) So by the common law, in 
an action for mesne profits, the defendant is accountable, not 
for the gross produce of the land, but only for what remains 
after deducting the ordinary and necessary expenses of culti- 
vating and sowing the land, and of gathering the harvest. 

We have already observed that no action could be maintain- 
ed by the possessor for the money which he had expended in 
improvements; and that his common remedy was by the ex- 
ceptio doli mali, to cause the amount to be deducted from the 
damages, or to prevent the execution of the sentence until his 





(a) Such expenses were allowed, when laid out by the husband on the estate 
of his wife. ‘Si he res, in quibus impense facte sunt, promercales fuerint ; 
tales impense non voluptaria, sed utiles sunt.’ Dig. 25.1. 10. See also 
Noodt Com. D. 6. 1. pa. 201. 

(6) Voet ad Pand. L. 6. 1. § 36. (ec) Dig. 25. 1. 3. 

(d) Dig. 7. 7. 4. (e) Cod. 7. 51.1. 
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expenses should be paid. The provisions of the statute under 
consideration very nearly resemble this latter mode of pro- 
ceeding. ‘The claim of the tenant for the value of his im- 
provements does not constitute an independent demand, nor 
does it furnish a defence or bar to the action; but if a verdict 
is found against the tenant, the same jury, upon his suggestion 
and at his request, proceed to ascertain the value of the im- 
provements. ‘This request is made, not after the sentence, as 
in the civil law, but before the trial, so that the jury need not be 
twice charged with the cause, but may settle the whole at 
once; and the request by the tenant is therefore conditional, 
that is, that if the jury should find a verdict for the demandant, 
they should then proceed to ascertain the value of the improve- 
ments. If the demandant elects to take the land, and pay for 
the improvements, the remedy or security for the tenant is the 
same as in the civil law, to wit, to retain possession of the land 
until the money is paid. 

The plaintiff or demandant, when he prevailed in the rei 
vindicatio, recovered by the same sentence all the fructus, or 
rents and profits, and other damages, to which according to 
the circumstances of the case he was entitled. If the defend- 
ant or possessor had any claim for improvements, these two 
claims were first set off against each other; and if the profits 
and other damages equalled the value of the improvements, 
the defendant of course was satisfied and compensated, and 
could not object to the immediate issuing of the execution in 
favor of the plaintiff. The income or profits for which the 
defendant was accountable, varied according to the nature of 
his possession, as it was bona, or mala fide. The bone fidei 
possessor was generally accountable only for the fructus extan- 
tes at the time of the litis contestatio, and for such as he 
should receive after that time. But if his claim for expenses 
exceeded the amount of the profits for which he was thus 
liable in common cases, he was then required to account 
also for the profits received before the litis contestatio. As 
it was on the ground of equity alone that he could claim 
any allowance for his expenses, the same equity required 
that if he had been enriched by the use and income of the 
estate, though not legally bound to refund that profit, yet 
he ought to deduct it from his merely equitable claim for his 
expenses. But if on such an adjustment, the profits received 
by the bone fidei possessor should exceed the amount of his 

VOL. li.—NO. IV. 40 
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expenses, he was not required to refund any profits that he had 
received before the litts contestatio; as they were brought into 
the account merely by way of compensation or set-off, and did 
not constitute a distinct and independent demand of the plain- 
tiff against him.(a) The male fidei possessor, being account- 
able for profits received before, as well as after, the litis con- 
testatio, was of course required to set off the whole against his 
claim for expenses; and if the balance was in favor of the 
plaintiff he recovered judgment for the amount of it; otherwise 
the defendant was allowed to retain possession of the estate 
until the balance due to him should be paid. 

It is a question among the doctors of the civil law, whether 
the income or profits derived from improvements made by a 
bone fidei possessor should be brought into the account, and 
set off against his claim for the improvements. Voet (ad 1. 6. 
1. § 39.) is decidedly of opinion that the possessor is not ac- 
countable for such profits. He observes that such improve- 
ments are made at the risk of the possessor; and if they are 
destroyed or impaired before their restoration to the owner, 
the loss will fall on the possessor, and that he ought therefore 
to enjoy the gain or benefit: ‘That they do not in fact become 
the property of the plaintiff or owner of the soil, until he has 
paid for them; and that he has therefore no right to the pro- 
duce or profits accrued before that time: And further, that if 
the possessor was liable to account for such profits, he would 
be a loser in proportion to his care and diligence in improving 
the estate and making useful additions to it. He would lose, 
in fact, all the interest or use of his money which should be 
expended in such improvements. Suppose, for example, that 
he erects a building on the land, by which a hundred dollars 
is added to the annual rent; if he must account for that hun- 
dred dollars to the owner of the soil, and must also surrender 
to him the building, on receiving the bare value of it, he will 
lose the hundred dollars a year; and if we suppose the build- 
ing to have been consumed by fire before the recovery of the 
estate by the owner, the possessor will recover nothing for his 
expenditure, but will be required to pay at the rate of a hun- 
dred dollars a year more than the estate would have produced 
to the owner, if he had not been dispossessed of it. This 
opinion of Voet is supported by that of the Supreme Court of 
New York, in 4 Cowen’s Rep. 168; and the same doctrine 





(a) Dig. L. 6. 1. 48. and 65. Voet. ad. Pand. L. 6. 1. § 38. 
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seems to have been adopted by the Supreme Judicial Court of 
Massachusetts, in the case of Jones v. Carter, 12 Mass. R. 
314. In this last case it was decided that when the demand- 
ant has recovered his land, and has paid for the improvements 
according to the provisions of the statute, he cannot afterwards 
maintain any action for the mesne profits. ‘The land in ques- 
tion in that suit was probably wholly uncultivated when taken 
by the tenant; as the Chief Justice speaks of the land as hav- 
ing been at that time wholly unimproved, and of its having been 
cleared by the tenant; and if so, the whole rents and profits 
received by the tenant must have been derived from the im- 
provements made by himself. If this was the case, the de- 
cision accords with that in New York, and with the opinion of 
Voet. But if at the time of the disseisin, the estate was pro- 
ducing a valuable rent or income, there seems to be no reason 
why the tenant should not account for that rent, though he 
should not be held to account for any additional sum produced 
by his own improvements. If he made no improvement, he 
would undoubtedly be accountable for all the rent; and his 
clearing an additional piece of land, or setting out an orchard, 
or erecting a new building, by which the income should be in- 
creased by one-tenth, ought not to discharge him from his lia- 
bility for the other nine-tenths. ‘The improvements made in 
the case of Cox & al. v. Callender, 9 Mass. R. 533, seem to 
have been of this kind; and it was not suggested, either by the 
counsel or by the court, that the former judgment and the pay- 
ment for the improvements was a bar to the action for the 
mesne profits. 

By the Massachusetts law the demandant never recovers the 
rents and profits, nor any damages whatever, in any real ac- 
tion ; and they must be recovered, if at all, in an action of tres- 
pass for the mesne profits. Of course there is no set-off, in 
the original action, of the rents against the value of the im- 
provements ; but the tenant is paid in full for the improvements, 
though he should be afterwards unable to pay for the rents and 
profits. If he is at all accountable for the rents in such a case, 
it seems more reasonable and more convenient that the amount 
should be ascertained by the jury when they are settling the 
value of the improvements, and that one should be set off 
against the other, as they are in the civil law. 

It has been decided in New York, in the case above cited 
from 4 Cow. R. 168, that in an action for mesne profits the 
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defendant may set-off the value of permanent improvements 
which he has made on the premises. But in Massachusetts, 
as the party in possession may always obtain an allowance for 
his improvements in the mode prescribed by the statute, he is 
confined to that mode, when he has lost the land in a real ac- 
tion, and cannot set off his claim for improvements, in a sub- 
sequent action against him for the mesne profits. 2 Pick. R. 
505. 

The action of trespass for the mesne profits, if it is maintain- 
able after a judgment under the statute, is still liable to two 
other restrictions or limitations. First, it cannot be maintained 
at all, if the owner had lost his right of entry, in such a case, 
therefore, the tenant may recover the value of his improve- 
ments, without making any allowance for the rents and profits. 
And secondly, the plaintiff can recover only for the rents and 
profits accrued within six years next before the commence- 
ment of his suit.(a) We have seen above, that by the civil 
law the possessor, when claiming an allowance for his expen- 
ditures, was required to set off all the profits that he had re- 
ceived, even though some of them were such as he would not 
otherwise have been accountable for. It would probably be 
found to be an improvement of our present system, and a val- 
uable amendment of the statutes, to make provision for setting 
off.the rents and profits against the value of the improvements 
and for liquidating both of the claims by the verdict of the 
jury in the real action; and also for carrying back the amount 
of the rents beyond the six years, when the amount received 
within that time is not equal to the sum due for the improve- 
ments. 

By the statute of Massachusetts the demandant, if he relin- 
quishes the land to the tenant at the price assessed by the jury, 
is held to warrant the title, at least to the extent of the price paid 
to him; and the tenant, if evicted by force of a higher or better 
title, may maintain an action for money had and received to 
recover the sum so paid with lawful interest. If the tenant in 
such a case is liable to account for the rents and profits to the 
second demandant, it is highly reasonable that he should recover 
from the former demandant the interest of the price ; but oth- 
erwise the interest would perhaps be fairly compensated by 
the rents and profits. By the civil law the plaintiff, who had 





(a) By the statute of limitation, 1786. c. 52. 
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received the estimated value of it, was not held to warrant the 
title ; and the reason assigned is, that it was the fault of the 
defendant not to have restored the property when demanded.(a) 
By the Massachusetts statute this forced sale is not to be wholly 
attributed to the tenant; as the demandant has the election, 
either to take the land, or to relinquish it upon the terms pre- 
scribed by the statute. The tenant, therefore, cannot avoid the 
risk of having the land forced upon him at the price assessed 
by the jury, unless by relinquishing his claim to any recom- 
pense for his improvements. 

By the common law, a disseisor or other possessor who held 
under a wrongful and defective title, could never maintain any 
action against the owner for improvements made on the land; 
nor had he any lien on the land, or any right to retain the pos- 
session as a security or pledge for the expense of such im- 
provements. But he was allowed, in some cases, to deduct 
the value of the improvements from the damages for which he 
was liable, upon a recovery against him in assize and in some 
other actions. By the ancient common law no damages were 
recovered in any real action; but in assize of novel disseisin, 
which was a mixt action, damages might be recovered of the 
disseisor only.(b) The statute of Gloucester, c. 1. allowed 
damages to the demandant in writs of entry on disseisin, and 
also in mortdancestor, ayel, besayel, and cousinage; and gen- 
erally in all real actions against the original intruder, abator, 
disseisor, or other wrongdoer.(c) ‘Those damages included 
of course any deterioration of the buildings or other things, oc- 
casioned by the fault of the tenant, but consisted chiefly of the 
rents and profits received by him. In all actions founded on 
torts, and which sound merely in damages, the jury seem to 
have a discretionary power, and to exercise a kind of equita- 
ble jurisdiction. It appears to have been in the exercise of 
this power, and from the application of plain principles of equity, 
and not from any positive rule of law, that they first undertook, 
when estimating the demandant’s damages in the real actions 
abovementioned, to ueduct or set off the value of the improve- 
ments made by the tenant. There i: a case in the 14th year 
of Edward IIl.(d) where the jury in assize having found a 
verdict for the plaintiff, found no damages ‘ because the place 
was amended by building.’ But in a few years afterwards it 





(a) Dig. 6. 1. 35. (b) 2 Co. Inst. 284. 286. 
(c) 2 Co. Inst. 283. 289. (d) 14 Ass. 12. Fitz. Damages 92. 
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seemed to be doubted whether such a deduction, or recouping 
in damages, as it was called, was allowable; and the jury, ina 
writ of entry on disseisin, found a verdict for the demandant, 
‘and because the land was improved (fuzt a meliour) the da- 
mages were assessed at a smaller sum, if the court would have 
regard to this, and if not, at a greater sum.’ This was refer- 
ring to the court the question whether the jury could lawfully 
make such a deduction or allowance for the improvements ; 
and the court awarded judgment for the smaller sum as da- 
mages, thereby recognizing the authority of the jury to make 
the allowance.(a) In two years afterwards the jury in an as- 
size assessed the damages at forty shillings, ‘and no more, be- 
cause the land was sowed, and the houses well maintained and 
amended ;’ and judgment was rendered accordingly, without 
any question as to the propriety of the verdict.(6) And Fitz- 
herbert states it as settled law, in the 43d year of Edward III. 
that ‘if the tenant amends the tenements of which the disseisin 
was committed, the damages shall be recouped according to 
the rate, &c.;’ although he adds that there were some opin- 
ions to the contrary.(c) These cases have been cited with 
approbation, and the same general principle asserted in the 
reports of Coke and ethers; and recently in the state of New 
York, and in the Supreme Court of the United States.(d) 

In Massachusetts, as no damages are recovered in any real 
action, it seems reasonable that this set-off, or deduction, which 
was allowed by the common law, in the cases abovementioned, 
should be allowed here in the action of trespass for mesne 
profits. It is proper, no doubt, to refuse this, when the tenant 
has had an opportunity of claiming the same allowance in a 
writ of entry or other real action; but if he has restored the 
land without a suit, he ought not on that account to be treated 
with more rigor than if he had resisted the just demand of his 
adversary. The tenant or defendant ought never to have this 
allowance for improvements, unless when his possession is 
bona fide; that is, when he has acquired it without any tortious 
act on his own part, and has reason to believe that he has a 
good title. The undisturbed possession for six years may very 
properly be considered as conclusive evidence of this bona 





(a) 22 Ed. 3. 9. Fitz. Damages 104. 

(6) 24 Ed. 3. 50. Bro. Damages 82. (c) Damages 37. 

(d) 3 Co. Rep. 65. 5 Co. 30. Godb. 53. 4 Cow. Rep. 168. 8 Wheaton’s 
Rep. 1. 74—83. See also Bracton, L. 2. c. 2. 94. 
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fides ; but it is not the only evidence. Ifhe claims, for exam- 

ple, under a sale by an executor, or administrator, whose au- 
thority is afterwards wholly avoided by the discovery of a later 
will, he ought to be considered as a bone fidei possessor, and 
to have the same allowance for his improvements as if his pos- 
session had continued for six years. Payments made by the 
first executor or administrator in such a case are allowed to 
him, as we have already mentioned, so far as they enure to 
the benefit of the estate, or of the rightful executor or admin- 
istrator; and there is no reason why a similar allowance should 
not be made to a devisee under the first will, or to any person 
lawfully claiming under the first executor or administrator. 
Sound policy, as well as justice, seem to require the extension 
of the same principle to all who make valuable improvements 
on land which they hold bona fide by what they believe to be 
a good title. 

The principles of the Roman law on this subject of melio- 
rations have been preserved with some little modification in the 
modern Code civil of France;(a) and the same law seems to 
exist in Holland,(b) and probably in the other countries on the 
continent of Europe.(c) 

These principles, recommended as they are by their own 
intrinsic equity, as well as by the experience of so many enlight- 
ened nations, will undoubtedly be continued and maintained in 
our laws; and it is therefore desirable to draw the attention of 
the legislators of Massachusetts to the subject, so as to make 
the system as perfect as possible. We have mentioned inci- 
dentally two or three particulars in which the statutes seemed 
susceptible of amendment; but have not undertaken to exam- 
ine the whole subject with that view, nor even to make up our 
own minds as to all the changes that we might wish to see 
adopted. Our purpose has been merely to present the subject 
to the consideration of the profession; and to refer to some of 
the models by which this branch of the law may be improved, 
and display some of the principles by which it may be illus- 
trated and better understood. 





(a) L. 2. tit. 2. ¢. 2. no. 555. 

(6) Van Leeuwen’s Com. on Rom. Dutch Law, L. 2. c. 5. & c. 6. 

(c) V. Consuetudines Feudorum, Lib. 2. tit. 28. Hein. Elem. juris German. 
Lib. 2. tit. 3. § 66, seqq. 
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Art. X.—CHANCERY JURISDICTION. 


1. A Treatise on the Equity Jurisdiction of the High Court 
of Chancery. By Grorce Jeremy, Esq. of Lincoln’s Inn, 
Barrister at Law. London. 1828. 


2. A History of the Court of Chancery, with Practical Re- 
marks, on the recent Commission, Report, and Evidence, and 
on the Means of Improving the Administration of Justice 
in the English Courts of Equity. By Josrrn Park, 


Solicitor, Birmingham. London. 1828. 


3. Report made to his Majesty by the Commissioners appointed 
to inquire into the Practice of the Court of Chancery. 
1826. 


4. A Brief Account of some of the most Important Proceed- 
ings tn Parliament relative to the Defects in the Admin- 
istration of Justice in the Court of Chancery, the House 
of Lords, and the Court of Commissioners of Bankrupt ; 
together with the Opinions of different Statesmen and Law- 
yers as to the Remedies to be applied. By C. P. Cooper, 
Esq. London. 1828. 


5. Lettres sur la Cour de la Chancellerie et quelques points 
de la Jurisprudence Anglaise. Par M. C. P. Cooper, 
Avocat Anglais. Nouvelle édition revue et corrigée. “A 
Londres. 1828. 


Tue Chancery jurisdiction is not only an ancient, but a most 
valuable and essential part of the English system of jurispru- 
dence. Its origin lies concealed in the darkness of remote 
antiquity. For aught that appears, it is coeval with the most 
ancient courts of the common law. Both seem to have sprung 
up together, or rather to have branched and expanded like 
twin scions from a common stock. Both have gradually and 
simultaneously increased, as the exigencies of society have 
promoted their growth. As they have each, from time to time, 
acquired accessions of authority, the ramifications of the one 
have naturally extended into, and become somewhat interwoven 
with, the other. The limits of the authority of each have, in 
former times, been subjects of much question and angry dis- 
putation. Among the champions in these ancient combats for 
juridical dominion, or supremacy, Lord Chancellor Ellesmere 
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and Lord Chief Justice Coke have made a distinguished figure. 
In this warfare, equity has had the countenance and support 
of the most enlightened jurists and civilians; the common law 
has been sustained by the selfishness and ambition of its de- 
fenders and the inveterate prejudices of the vulgar. But time 
has at length put an end to these controversies, and established 
the boundaries of the jurisdictions, which these courts now 
respectively exercise. 

It is perhaps difficult to discover precisely by what means 
the courts of equity have been able to obtain the very extensive 
authority, with which they are now invested. Indeed the in- 
quiry can be of little importance to any but the antiquary. 
They are obviously indebted for it to various causes. The 
abolition of military tenures; the increase of population and 
wealth ; the vast extension of trade; the great advancement 
of civilization, and consequent change in the modes and habits 
of life ; the diffusion of knowledge over the whole community ; 
and the glaring imperfections and intolerable rigor of the courts 
of common law, have all, probably, tended more or less to 
swell the current of business, which has been constantly flowing 
into the courts of chancery. ‘The proceedings in the courts 
of common law,’ to use the language of the chancery com- 
missioners, ‘are simple and generally founded on certain writs 
of great antiquity, conceived in prescribed forms. This ad- 
herence to prescribed forms has been considered as important 
to the due administration of justice in common cases ; but in 
progress of time, cases arose, in which full justice could not be 
done in the courts of common law, according to the practice 
then prevailing ; and for the purpose of obtaining an adequate 
remedy, in such cases, resort was had to the extraordinary 
jurisdiction of the courts of equity, which alone had the power 
of examining the party on oath, and thereby acting through 
the medium of his conscience, and of procuring evidence of 
persons not amenable to the jurisdiction of the courts of com- 
mon law, and whose evidence therefore, it was, in many cases, 
impossible to obtain without the assistance of a court of equity. 
The application to this extraordinary jurisdiction, instead of 
being in the form of a writ prescribed by settled law, seems 
always to have been in the form of a petition of the party or 
parties aggrieved, stating the grievance, the defect of remedy 
by proceedings in the courts of common law, and the remedy 
which it was conceived ought to be administered. ‘This mode 

VOL. II.—NO. IV. 41 
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of proceeding unavoidably left every complaining party to state 
his case according to the particular circumstances, always 
asserting that the party was without adequate remedy at the 
common law. One great source of the extension of the juris- 
diction of courts of equity has been, the invention of new modes 
of disposing of property, particularly in the form of trusts, and 
the ingenuity of fraudulent contrivances; to which may be 
added the power of disposition of all property by will; the vast 
increase of personal property, which may be disposed of by 
deed or will, or distributable according to law upon intestacy ; 
the difficulty of obtaining complete justice, under the forms of 
the common law, against persons accountable for property to 
others, as executors or administrators, or as trustees or agents; 
or as partners in trade, or joint owners of property ; or in a 
vast variety of other ways in which parties may become so 
accountable ; the demand of justice for the specific execution 
of contracts, of various descriptions ; and the complication of 
interests, arising from intricate transactions, for which the course 
of the common law, in the simplicity of its proceedings, can 
give no remedy.’ 

The distinction between positive law and equity, is well 
known to the jurisprudence of most civilized countries. The 
most striking peculiarity which pervades the whole system of 
English juridical polity, is, that law and equity are, to a certain 
extent, separately administered, by different courts, each having 
a distinct, and in many respects exclusive jurisdiction over its 
own particular subjects, of which it takes cognizance, and each 
exerting its power, in its own appropriate modes of proceeding. 
But at the same time, the distinction before referred to does 
not mark out the boundaries between the two jurisdictions. 
For the English courts of common law have, as has been said 
before, always been so trammeled by their cumberous forms, 
and straightened by their narrow and prescribed processes, 
that they have not in all cases been at liberty to give a complete 
remedy, even where the positive law has acknowledged a right. 
In these cases equity has been permitted to interpose, and as- 
sume a jurisdiction, in order to prevent the ends of justice from 
being frustrated by this thraldom of the courts of law. On 
the other hand, the courts of common law, aspiring to pre-em- 
inence, and endeavoring, as far as their clumsy, uncouth forms 
would admit, to conform to the improvements of the age, have 
often undertaken to administer civil justice in the spirit of 
equity. 
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Itis at least questionable, whether these separate powers might 
not, as in other countries, have been more advantageously ex- 
ercised by one and the same court. Upon this subject learned 
jurists have differed. Lord Bacon, Lord Hardwicke, and 
many others, have maintained the negative ; but Lord Kaims 
and other distinguished civilians have maintained the affirm- 
ative. ‘The commissioners, in reference to this question, say, 
that in discharging the duties imposed upon them, they have 
not conceived that it came within the limits of their commission 
to discuss, whether a system so extensively established, and so 
intimately interwoven with the whole of the English judicial 
polity, could now be advantageously exchanged for any other. 
A change could not be effected now without much difficulty. 
The forms and processes of the common law, are wholly unfit 
for the administration of equity. And these forms are so in- 
corporated with the whole body of the law, that they cannot 
be taken away without endangering the entire system. Innova- 
tion would, at any rate, introduce chaos, where there was be- 
fore order and regularity. And the advantages which might 
result from it, would, perhaps, if fairly weighed, hardly coun- 
terbalance the very serious evils, which it might occasion. 
On the whole, it may be better, to take the system as we find 
it, with all its peculiarities and inconveniences, than to hazard 
an alteration so material. But whatever difference of opinion 
there may be upon this question, every one, who has a com- 
petent knowledge of the science of English jurisprudence, will 
readily admit, that the ancient common law with all its modern 
improvements, without the aid of equity, would in the present 
state of society, be absolutely intolerable. If the doors of the 
courts of equity should be closed, nearly as many avenues to 
justice would thereby be barred, as by shutting up at once all 
the courts of common law. Both together make one tolerably 
perfect system; but neither, in fact, have been adapted, or 
were intended to answer alone all the purposes of distributive 
justice. 

In most of the states in this country, whose jurisprudence is 
founded on the English common law, separate courts of equity 
have been established, with powers nearly the same as those 
of similar courts in England. In those few states where no 
such courts have been created, the legislature have found it 
absolutely necessary, from time to time, to give some jurisdic- 
tion in equity to the courts of common law, in order to supply 
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their most palpable defects. But to those, who are acquaint- 
ed with the peculiar advantages of a chancery jurisdiction, and 
have witnessed the abortive, or worse than abortive attempts 
of the courts of common law, with their unpliant, unmanagea- 
ble processes to administer equity, the folly and mischief of 
such partial legislation are most apparent. The courts of law, 
in the absence of courts of chancery, have endeavored, but 
with very little success, to remedy by their decisions those 
evils of an imperfect system of jurisprudence, against which 
the short-sighted wisdom of the legislature has neglected to 
provide. One evil of no small magnitude, which has already 
resulted from this substitution of obscure, narrow, unyielding 
statutory law, and arbitrary judicial legislation, for a complete 
body of well-settled principles of equity is, the great uncer- 
tainty and confusion, which it has produced in the rules by 
which justice is administered. These rules, instead of being 
fixed and settled, and universally known, as they ought to be, 
are drawn, for the most part, from natural reasonings, and, in 
a great degree, depend on the discretion of the judge. This 
judicial discretion, to use the language of Lord Camden, ‘is 
the law of tyrants; it is always unknown; it is different in dif- 
ferent men; it is casual, and depends upon constitution, tem- 
per, and passion; in the best it is oftentimes caprice; in the 
worst it is every vice, folly, and passion to which human na- 
ture is liable.’ 

It is a most serious objection to the common law, that many 
of its established rules are the result of reasonings and princi- 
ples, drawn from a state of things, which ages ago has passed 
away: Rules, which probably were well suited and satis- 
factory to the rude age in which they were made, but which 
to the enlightened jurists of the present day seem but awk- 
wardly adapted to answer the purposes of general polity or 
individual justice. 'The remedial processes too, of the com- 
mon law have, by these changes in society, become, in many 
cases, almost as inefficient in carrying its most wholesome rules 
into effect, as its ancient principles are unfit for the present 
age. ‘New discoveries and inventions,’ said Lord Hardwicke, 
‘have given birth to a new species of contracts, and these have 
been followed by new contrivances to break or elude them, 
for which the ancient simplicity of the common law has pro- 
vided no remedies.’ The courts of chancery, on the other 
hand, having derived their principles chiefly from that great 
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fountain of rational jurisprudence, the Roman law, are pecu- 
liarly qualified to enforce the many duties springing from the 
great variety of complex relations, which the commerce and 
refinement of an enlightened age have introduced. ‘The be- 
nign effects of their power are universally felt, because they 
can model their decrees and processes so as to suit the cir- 
cumstances of every case. ‘They guard, with singular vigi- 
lance, the interests of those, who are incapable of protecting 
themselves, and bring to severe account all, who have been 
guilty of fraud, imposition, oppression, or breach of trust. 
They watch over the cradle of helpless infancy and orphanage, 
and by the bedside of imbecile age. Falsehood, trickery, and 
deception, can rarely elude their scrutiny ; and villainy, what- 
ever shape it may assume, finds it difficult to escape from 
their powerful and tenacious grasp. 

Much improvement has indeed been made in the common 
law, by the introduction of new principles, and new forms of 
action. But every thing, which can be ingrafted upon this old 
law must be congenial with it, and necessarily partake largely 
of its harsh character, and have many of its imperfections and 
faults. In short, the foundations of the common law were laid, 
and its superstructure erected to suit the taste and purposes of 
a different and distant age. Some parts of the edifice have 
been dilapidated by time, and again rebuilt with additions. 
Alterations have been made, when uniformity would admit, as 
they have been suggested by the wants, the convenience, or 
the caprice of successive generations. But the rude, Gothic 
form and style, with its sombre incommodious apartments, still 
remains, and cannot be materially changed without an entire 
demolition of the whole fabric. 

A very superficial examination of the written pleadings, in 
which the respective claims of the litigant parties are set forth, 
and the processes by which judgments are enforced, in the 
courts of common law, is sufficient to show, upon comparison, 
the great superiority of those in use in the courts of chancery. 
The latter courts, as we have seen, are bound to observe no 
particular forms, or precedents. ‘The former can do nothing 
without forms, or beyond the precedents. The written plead- 
ings in the latter depend on plain and rational rules directly 
tending to further the ends of justice by evolving the merits of 
the case. ‘Those in the former are founded on artificial rules, 
and nominal or frivolous distinctions, seemingly tending to em- 
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barrass, rather than to advance the cause of justice. The law 
of special pleading abounds in technicalities, quibbles, and re- 
finements worthy only of the scholastics of a monkish age. 
Its principles are so numerous, abstruse, and complicated, that 
the viginti annorum lucubrationes, in which formerly the whole 
science of jurisprudence was mastered, are scarcely sufficient 
for the attainment of a competent knowledge of this branch of 
the law. The great variety of forms of action; the nice and 
unsubstantial shades of difference between them; the uncouth 
but indispensable forms of allegation in declarations and pleas, 
deviating widely from the plain and simple truth; the prescrib- 
ed terms in which judgments are to be rendered, all seem as 
if they had been partially, at least, designed to withdraw the 
attention of the court from the substantial matters in contro- 
versy, to prevent a full view of the whole case; to bewilder 
and ensnare the parties; to pinion the arm of the law; and at 
the same time to furnish the materials for expensive and fruit- 
less litigation. If the plaintiff have merely mistaken his form 
of action, or have misjoined two or more distinct causes of ac- 
tion, or have not declared or pleaded conformably to the pre- 
cedents, or have joined too many or too few with him in his 
suit, or have summoned too many or too few into court as 
defendants, or have misdescribed the parties; or if his witnesses 
have proved his case substantially, or to the effect stated, but 
not in the precise words that appear in the numerous counts, 
wherewith his counsel may have vainly endeavored to ring the 
changes according to the utmost extent of the ingenuity of 
their precautions against all supposed misapprehension, or de- 
fective recollection of witnesses, he is immediately sent out of 
court, mulcted with costs, and obliged to surrender his rights, 
or institute again with accumulated expense another suit 
wherein he is liable again to fail or be defeated from a like 
cause. Such delays, and mockery of justice from a stubborn 
adherence to technicalities, and ancient rules, are wholly un- 
known in the courts of chancery. 

Another remarkable difference between the pleadings in the 
courts of common law and those in the courts of chancery, 
wherein the latter has a great advantage over the former, is, 
that at law the parties are constrained to state their case in 
positive terms, in their count or plea in such manner as to put 
their claim or defence on a single point; duplicity in a decla- 
ration or plea is inadmissible; whereas in proceedings in chan- 
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cery, many points may be presented together in one bill, state- 
ment, or answer, and may be alleged, either positively or in 
the alternative. ‘This inconvenient rule of the common law 
requiring singleness in pleading, tends to much repetition, pro- 
lixity, and embarrassment, which is avoided by a simple nar- 
ration of the facts in a bill, or answer inchancery. It leads to 
the introduction of numerous counts, or pleas in respect of the 
same claim or defence. These counts and pleas are often 
repeated in language substantially the same, or with slight va- 
riations, in a great variety of forms, to meet the evidence 
which may probably be offered, or the construction which may 
be given to some written contract set forth. In one case 
ninety-eight counts, besides the money counts, were contained 
in a declaration on one pound notes; in another case, two 
hundred and eighty-six counts, besides the money counts, 
were contained in a declaration upon notes for a guinea each; 
and in another case, four hundred and eighty counts in debt 
for penalties were contained in one declaration; and in each of 
these cases the court refused, upon application made for that 
purpose, to reduce the number of counts, and discharged 
the rules with costs. In actions of trespass, or upon instru- 
ments under seal, ten or twelve pleas are not uncommonly 
pleaded ; and in a very recent case of quare impedit, forty- 
three pleas were actually filed in answer to the declaration. 
In many forms of action several counts or pleas are indispen- 
sable to the interests of justice. But the inconvenience does 
not stop here. ‘To each of these pleas there must be a reply. 
Replications may be followed by rejoinders; rejoinders by re- 
butters; and rebutters by surrebutters. And each party, in 
replying or rejoining to the other, although he may have sev- 
eral answers to give, is driven to hazard his whole case, so far 
as that issue is concerned, upon a single point. 

But notwithstanding the unnatural nicety and pedantic form- 
ality of the voluminous pleadings at common law, they afford 
neither full nor correct information of the matters upon which 
either party rests his claim or defence. It is notorious that in 
many things, such, for instance, as time and place, the state- 
ment may be altogether different from the fact, and conse- 
quently from the proofs, and frequently the real matter to be 
proved is rather left for conjecture than explicitly averred. 
The vague, general, and indefinite terms in which the plaintiff 
is in some cases allowed to state his case, and the defendant 
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to set forth his defence, tend to conceal from each party the 
case intended to be made out by his adversary. Both go to 
trial without having previously learnt what matters precisely 
are finally to be the subject of dispute. The consequence is, 
that either one or both the parties are often surprised by the 
testimony adduced by their adversary. 

Furthermore the defendant, in the courts of common law, 
not being compelled, in general, to verify his statement upon 
oath, in the manner required in the courts of chancery, may 
deny, in general terms or by a special plea, and put the plain- 
uff to great trouble, vexation, and expense in preparing to 
prove, facts known by the former to exist, and which on the 
trial, perhaps, just when proof is at hand, he will not fail un- 
hesitatingly to admit. He, who has no real defence to make, 
may thus nevertheless, with the countenance of the law, set up 
a fictitious one; and thereby occasion great expense and delay 
in the suit, and sometimes, by the superior astuteness of his 
counsel in special pleading, may not only baffle, but wholly de- 
feat the purposes of his adversary. And it almost always hap- 
pens in practice that the defendant, at the same time that he 
pleads a special plea, founded on his real matter of defence, 
resorts also to the general issue, or some other plea by way of 
traverse, in order to put the plaintiff to proof of his declara- 
tion, without having in truth the least reason to deny the alle- 
gations it contains. 

It is also a manifest defect in the system of pleading at com- 
mon law, that the parties cannot in all cases safely submit the 
law of the case as it appears from time to time from the plead- 
ings as they are put in, to the decision of the court, in order 
that an interlocutory judgment may be pronounced thereon, 
before any further proceedings shall have been taken. After 
a decision upon a general demurrer to a declaration, or plea 
in bar, no further litigation is permitted in the cause, except 
by special grace and indulgence under some very peculiar cir- 
cumstances. The law must be admitted, and the facts only 
disputed, or the facts must be admitted as they are stated, and 
the whole case put upon the question of law. If there be any 
doubt about the validity of the declaration or plea, therefore, 
the only safe course is to reply or join issue, if there be any 
reason to dispute any of the facts, and go to trial. After the 
expense of a trial has been incurred, and not before, the law 
appearing upon the face of the record may be brought to the 
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notice of the court, and judgment may, perhaps, be arrested 
or a repleader awarded, which will put the parties nearly in 
the situation in which they were when they began the contro- 
versy, excepting the impoverishment occasioned by it; or even 
after judgment has been solemnly pronounced, and entered 
up, and execution done, either party, if a flaw can be found in 
the record, within twenty years, may, by a writ of error, set 
aside the whole proceeding, ab ovo usque ad malum, compel 
an unconditional restoration of things, in statu quo ante bellum, 
and leave his adversary either quietly to surrender or to renew 
hostilities, when time and distress may have deprived him of 
the means of success. 

Looking at the general character of this celebrated system 
of allegation ; at its excessive subtlety and needless precision; its 
pedantic forms and clumsy machinery ; its voluminous, false, 
and inconsistent declarations and pleas; its frivolous excep- 
tions in abatement; its demurrers for want of technical form ; 
its nonsuits, departures, repleaders, discontinuances, staying of 
judgments after verdict in expensive and solemn trials, and writs 
of error for omissions or informalities in the records in respect of 
matters foreign to the merits of the cause, and comparing it with 
the more simple, convenient, and rational system ‘of the courts 
of chancery,—one is at a loss to account for the high estimation 
in which the former has, generally, been held, as well as for 
the unmerited reproach which has, sometimes, been cast upon 
the latter. 

It is at least questionable, whether this system of the courts 
of common law, more especially in those states in this country 
where courts of equity are unknown, has not had a tendency, 
indirectly, if not directly, to affect injuriously, the habits of 
dealing and morals of the community. It seems to have been 
rather adapted for chicanery, trick, and cunning, than for open 
and fair controversy. It appears, in some degree, to coun- 
tenance concealment, equivocation, evasion, and falsification. 
It often allows the offending party to keep the merits of the 
case wholly out of view, and aids and justifies him in defeating 
the honest claims of his adversary, by objections founded on 
matters of mere form. It might well accord with the senti- 
ments of a rude, arbitrary people, in a monkish age, but is 
hardly compatible with such a refined system of ethics as is 
fit to govern human conduct in the present advanced and en- 
lightened state of society. 
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The system, adopted by the courts of chancery, will, on 
comparison, in this respect, be found to be of a quite different 
character. Our limits will not permit us to give more than a 
superficial view or outline of the pleadings and proceedings in 
a suit in these courts. This we shall do in the words of Mr. 
Jeremy. He says, 


‘ When a person not under any disqualification to sue in a court 
of justice feels himself aggrieved, and conceives that his proper 
remedy is to be obtained in chancery, and is determined to seek 
it, he commences a suit therein by filing a bill, setting forth a 
statement of his case, and praying that the defendant may answer 
it upon oath; and if the mere discovery be not sufficient for his 
purpose, further praying that species of relief which the circum- 
stances appear to justify, and in all cases, that a subpena may 
issue to bring the adverse party before the court and compel him 
to put in his defence to the bill. Inattention to that process, by 
neglecting to appear, or having conformed in this respect, by 
omitting to defend, is held to constitute a contempt of the court, 
and various means may thereupon be adopted to enforce obedience, 
even to the taking of his body, his goods, and the profits of his 
lands; and if he should nevertheless continue contumacious, and 
should have appeared, or being in custody, he should refuse to 
put in his defence, the complainant’s bill may be taken to be true, 
and a decree made thereupon accordingly. If the defendant 
submit to the jurisdiction of the court by putting in his appear- 
ance, which, however, it may be observed, is not personal, but by 
writing, he has the choice of various modes of pleading, in framing 
his defence. If he should have no interest in the subject matter 
of the suit, he may renounce all right thereto by a disclaimer, 
upon which he will be entitled to the costs, that he may have 
sustained by its institution. If, however, he should claim a right 
therein, and should think fit to insist upon it, he may ground 
his defence, according to circumstances, upon the facts alleged 
by the bill, or upon others, which he may himself be able to ad- 
duce, or upon both. If, by the plaintiff’s own statement, it should 
appear that he is not entitled to demand the interference, which 
he seeks against the defendant, the latter may submit that question 
to the court by a demurrer. If, however, the plaintiff should have 
so stated the case as to entitle him to the consideration of the 
court, but the defendant should have a ground of resistance to it, 
which would reduce the cause, or a distinct part of it, to a single 
question, he may set up the same by a plea. And a demurrer, 
or a plea, if allowed, has the effect of terminating the cause, and 
procuring for the defendant an indemnification against the costs, 
which he may have been put to thereby. If, however, neither 
of these modes of defence can be resorted to, or depended upon, 
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or if the defendant be desirous of making a full statement of his 
case, and his defence should be of such a nature as not to be 
capable, properly, or advantageously, of being framed in either 
of the modes already mentioned, he may put in an answer thereto. 
But it is worthy of remark, that although he may, by such last 
mentioned kind of defence, rely upon the same grounds, as he 
might by a demurrer, or a plea, or by both, he cannot, except in 
a very few special instances, thereby protect himself from answer- 
ing fully all the allegations in the bill. And it is particularly to 
be observed, that these several modes of pleading may, if the bill 
be so general as to admit of it, be applied to distinct parts thereof; 
but that in no other sense, can advantage be made of more 
than one of them to the same bill or the same part of a bill ; 
for a disclaimer is of course utterly incompatible with either 
of the other modes, and as by a demurrer, or a plea it is sub- 
mitted, that the defendant is not bound to put in a further 
defence ; it will be perceived that where these forms are resort- 
ed to in respect of the same matter, a plea will overrule a de- 
murrer, and an answer a demurrer or a plea. Upon a demurrer 
being filed, it may be set down to be argued, when if it be over- 
ruled, the defendant, generally, must put in a new defence. And 
the same practice may be adopted with respect to a plea, except 
that as it sets up matter, the truth of which may be disputed, the 
plaintiff may take issue upon it by filing what is termed a repli- 
cation, after which, witnesses may be examined, to prove and to 
disprove the facts alleged therein. On the remaining mode of 
defence, the course may be still more different ; for a a preliminary 
question may arise whether the bill is fully answered, a point 
which is ascertained, where the plaintiff is not satisfied of the 
fact, by his taking exceptions to the same in writing. These, if 
not submitted to, and the defect accordingly supplied, may be 
referred to a master of the court, and if either of the parties be 
dissatisfied with his decision, it may ultimately, by exception 
thereto, be brought under the determination of the court itself, 
When, however, a full answer is put in, or has by such means 
been obtained, the plaintiff may reply thereto, whereupon a 
formal pleading, called a rejoinde r, may be filed, and the cause 
thus brought completely at issue. The next subse squent pro- 
ceeding, if necessary in ‘the particular case, is the examination of 
witnesses under the authority of the court. This, it may be ob- 
served, is effected by means of written interrogatories administer- 
ed to them by persons, duly appointed for the purpose, who take 
down their testimony in writing. This is then filed in the pro- 
per office, and when complete is disclosed to the parties by 
what is termed publication, after which, they may obtain copies 
of the evidence so taken. The cause, being thus ripe for a de- 
cision, may be set down for hearing, to which end a subpeena is 
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served on the defendant, commanding him to attend in chance- 
ry on a certain day to hear the judgment of the court. At the 
hearing of the cause a decree is made upon the facts alleged, ad- 
mitted and proved, which is either definitive, or, as in most 
cases, interlocutory, where some further proceedings are neces- 
sary to be had elsewhere, or some inquiries made, and conclu- 
sions deduced, which in principle it is, generally, the duty of the 
court itself to undertake and ascertain, but which it has long 
been found incompatible with the other functions of the judge to 
perform. These are therefore effectuated through the medium of 
other tribunals, or by certain officers of the court itself. The 
cause subsequently is brought on again, as it is technically said, 
upon the equity reserved, or for further directions; and an ulti- 
mate decree is then usually made upon the accumulated mate- 
rials thus previously obtained. The cause, however, before en- 
rolment of the decree may be reheard, or even afterwards may 
be reviewed, and in either case affirmed or reversed by the court 
itself; and its own decision, upon whatever mode of proceeding 
declared, is subject to an appeal to the House of Lords. But 
where its decree is to be enforced, the mode of compelling obe- 
dience to it is by service of a writ of execution upon the party 
affected by it, and afterwards by the processes already alluded 
to, which may be carried on to the taking of his body, goods, 
and profits of his lands, by granting a writ of injunction to deliver 
the same, and upon disobedience a writ of assistance directed to 
the sheriff, commanding him to give his aid in putting the right- 
ful party into possession of them.’ pp. xxvii.—xxxi. 


It ought to be observed, that what is above stated relative to 
the proceedings in chancery is, according to circumstances, 
subject to some qualification. But the outlines, given in the 
above quotation, are enough to show its great superiority in 
many respects over the proceedings at common law. Many 
abuses have crept into the practice in England, which it has 
been the object of the late inquiry to reform. These are not, 
however, imputable to any inherent vice in the system itself, 
and ought not to be considered as identified with it. The 
commissioners appointed to inquire into the practice of the 
court of chancery say, that the general plan, upon which the 
proceedings are founded, appears to them to be as well calcu- 
lated, as any system that could be devised, to secure the sound 
administration of justice in those cases which fall within its ju- 
risdiction, although they apprehend that some alterations may 
be safely proposed and beneficially adopted. The alterations 
alluded to do not, however, regard any of the general outlines 
above given. 
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The mode of proof in courts of chancery is far better con- 
trived, on the whole, to enucleate the truth, than that of the 
courts of common law. Facts known only to one, or both of 
the parties, can be developed in a court of common law, only 
with their consent. Neither party can, in general, be com- 
pelled to produce deeds, writings, or documents of any sort, 
or to confess what he knows, however important or necessary 
such information may be to a right understanding of the case. 
All this is accomplished by the bill and cross bill in the courts 
of chancery ; while at the same time every proper and reason- 
able protection is given to the party, who may be thus called 
upon to make the disclosure. 

It is scarcely necessary to observe that the modes of pro- 
ceeding and remedies at law, being for the most part applied 
between the parties, without regard to the interest of others, 
it must often happen that justice cannot be administered there 
without a most inconvenient, expensive, and vexatious circu- 
ity of action. ‘The court of chancery, on the contrary, is able 
to bring all parties at once before it, to investigate their rela- 
tive claims, and give to each that exact measure of distributive 
justice which they ought severally, but yet might fail, to at- 
tain in a court of law. It often happens, for instance, that a 
person owes a debt or duty, and, under the peculiar circum- 
stances of the case, is unable satisfactorily or safely to decide 
to whom he ought.to make payment. Injustice might result 
from a trial between himself and one of the claimants. Man- 
ifest vexation and expense would attend the prosecution of 
actions by all the claimants, besides the chance of a contrariety 
of verdicts, imposing a double or triple liability on the de- 
fendant. ‘The courts of common law say to one in this em- 
barrassing situation, act at your peril. We cannot, for your 
benefit, compel any one to try the validity of his claim until 
he chooses to do it. And even then we cannot give judgment 
between more than two parties in one suit ; nor act upon such 
judgment in another suit between you and another party. 
You must take your chance; and, if you lose, attribute your 
loss to your own indiscretion or to the imperfection of the law. 
The courts of chancery, on the contrary, under like circum- 
stances, hold quite different language. ‘They oblige all the 
parties at once to discuss and settle their respective claims, 
and thus do complete justice, and put an end to litigation. 

In regard to the power of the courts of chancery in en- 
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forcing the discovery of facts and circumstances, which affect 
the merits of the question at law, from parties to the litigation, 
we cannot do better than to refer our readers to the treatise of 
Mr. Jeremy. 


‘The jurisdiction of compelling discovery upon oath from a 
person, who would be a party to an action at law,’ says this writer, 
‘is the most extensive branch of the assistant jurisdiction of a 
court of chancery, and appears in our complicated state of society 
to be of the most essential practical use. They who deprecate 
this power of the courts of equity generally argue as if the adop- 
tion of it were not restrained by any rules, or as if the courts of 
Jaw could in all cases administer justice without its exertion. In 
a state of society so far advanced in civilization as our own, cases 
must necessarily often occur in which a person having a just 
right, may, in consequence of the transaction under which he 
derived it having been of a private nature, or from circumstances 
which he could not control, be wholly incapable of proving that 
right, according to the existing forms of procedure at law. The 
party who refuses to acknowledge it, may be fully aware of the 
justice of a claim which is made against him thereon, and yet 
may take advantage of defects in those forms to conceal the truth. 
A court of law under such circumstances, deciding, not upon the 
whole facts of the case, but upon those merely which are dis- 
closed, may come to a conclusion directly contrary to that which 
natural justice would demand. For the purpose, then, of eliciting 
facts, which affect the merits of the case, but to which the com- 
mon law cannot advert, the courts of equity-apply to the con- 
science of the party, and compel a confession upon oath of those 
matters, which the applicant would be unable to prove aliunde, 
at law, and without a knowledge of which an appropriate and 
just decision cannot be given.’ 

‘These courts, however, compel such discovery in some cases 
in aid of their own peculiar jurisdiction, to give relief; and in 
others, in which the law would thereupon be enabled to afford 
an adequate remedy, but they having obtained the discovery will, 
for the purpose of avoiding multiplicity of suits, also give redress.’ 

‘With regard to the rules by which the courts of equity are 
guided in the exercise of their power of enforcing discovery up- 
on oath, by a party, interested in the determination of the ques- 
tion at law, it may be confidently asserted, that upon a full con- 
templation of them, they will be found to bave been framed with 
a view of preventing the evils likely to arise from an indiscrimi- 
nate application of it, and of assisting a party, as far as the liberty 
of the subject, and the justice of the case will admit, in obtaining 
that evidence of matters in support of his right, which the courts 
of law, from a necessary defect in their process, cannot elicit.’— 
pp. 257, 258. 











1829. | Chancery Jurisdiction. 329 


The plaintiff in applying to the court for aid, in such case, 
must show, that he has a legal title in the subject matter ; that 
the defendant has an interest in it, and that he has a legal claim 
upon the defendant. ‘The discovery sought must not be of a 
nature to endanger the defendant’s title, or immaterial or un- 
necessary, or of a nature that if made it might subject the 
defendant to pains, penalties, or forfeitures; and it must be for 
the attainment of an object which the court approves. Under 
such circumstances the defendant cannot reasonably object to 
a disclosure. If he have acted with entire good faith, he can, 
surely, have no objection to explain his conduct. If, on the 
contrary, he have dealt fraudulently, it is fit that his motives 
should be exposed, so that justice may be administered fairly 
between him and the party injured. He is at all times secure 
from the abuse of this power of the court; for if the case is 
not clear, it will be even dangerous to resort to this means of 
making it out; and he can, at any rate, in all cases, sufficiently 
protect himself from harm by his own testimony, whenever he 
shall be called upon to give it. 

The courts of the United States, by the act establishing their 
jurisdiction, have power, in trials of actions at law, on motion, 
and due notice thereof being given, to require the parties to 
produce books or writings in their possession or power, which 
contain evidence pertinent to the issue, in cases, and under 
circumstances, where they might be compelled to produce the 
same, by the rules of proceeding in chancery. And Sir James 
Scarlett, in his letter to the commissioners for investigating the 
state of the common law, in England, has recently proposed 
to confer, not only the like power, but full authority to compel 
a discovery of merits, upon the courts of common law. But 
it may be well doubted, whether, as those courts are now con- 
stituted, this power will not be much more safely and advan- 
tageously exercised by a court of chancery, whose leading 
maxim is, that he, who seeks the aid of equity, must submit, 
in all things, to do equity. 

By the statutory law of Massachusetts, discovery is also en- 
forced in many cases where the consequences, resulting from the 
exercise of the power, are much more obnoxious to complaint 
than any which usually attend the exercise of the power of 
compelling discovery in courts of chancery. The courts of 
probate, for instance, are empowered, upon the complaint of 
any one interested, to summon before them and examine upon 
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oath upon such interrogatories as may be proposed, any per- 
son suspected of having concealed, embezzled, or conveyed 
away any moneys, goods or chattels, of any deceased testator 
or intestate. So by our peculiar process of foreign attachment 
any person supposed to owe the principal defendant in the 
suit, or to have in his hands or possession any goods, effects, 
or credits of such defendant, may be compelled upon oath to 
make full discovery relative thereto, although he can have no 
means of putting questions to the defendant to compel a dis- 
closure on his part. And in case the garnishee shall disclose 
an assignment of effects in his hands to some third person, the 
plaintiff, upon trial in an ancillary process, by which such third 
person may be summoned into court, may, if he choose so to 
do, call and examine the principal defendant as a witness, and 
thereby compel him to disclose, upon oath; and he may also 
be called and examined at the instance of such third person. 
Debtors, too, committed upon execution, who propose to take the 
poor debtor’s oath, may be examined upon oath by the cred- 
itor, relative to the state of their affairs, and the disposal which 
they have made of their property. And by the common law 
any one, who is not a party to the suit, may be compelled to 
testify as a witness, although the disclosures which he may thus 
be obliged to make, may deeply affect his interest. The 
courts of common law, in these cases, are incapable of afford- 
ing that protection to the person thus compelled to answer and 
disclose, which is invariably given in a court of chancery; he 
can file no cross bill for discovery ; nor can he be allowed the 
benefit of any circumstances raising an equity in his favor; and 
his confessions may be used against him, although he may not 
have had an opportunity, or liberty, to answer in full, and ex- 
plain the whole transaction. 

In regard to the taking of testimony, the court of chancery 
in England exercises a jurisdiction, which in this country has 
generally, at least, to a certain extent, been with great advan- 
tage conferred on the courts of common law. 

The courts of chancery exercise a very salutary power in 
compelling the suppression of facts and circumstances, which 
do not affect the merits of the question at law, and might, if 
insisted upon, be productive of great injustice, and which ought 
not, therefore, to make part of the case. This court, how- 
ever, lends its assistance, only to that party, who has a supe- 
rior equity. It acts upon the maxim that where the equities 
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are equal, the party having the legal title shall prevail. In this 
case, it withholds its power over the parties and leaves them 
to the event of a trial at law. The courts of law, from their 
inability to ascertain the motives of the parties, their relative 
claims, and the real circumstances of the case, and above all, 
from the positive nature of their rules, cannot well prevent the 
frequent occurrence of evil, in consequence of the unjust ad- 
vantage which may accidentally be gained by one party over 
the other, by being able to insist upon legal forms, or nominal 
titles or claims, or to interpose technical objections or impedi- 
ments. Thecourtsofchancery, onthe contrary, from their mode 
of proceeding to sift and ascertain the truth, are in these cases 
peculiarly able to obtain the requisite information in respect of 
the relative claims of the parties, whether they depend on their 
good faith, the nature and extent of the consideration, the no- 
tice which one may have had of the claims of the other, or on 
whatsoever other circumstance material to the administration 
of justice betweenthem. To use the language of Mr. Jeremy, 


‘There are instances in which the interference of this court is 
peculiarly founded upon its ability through the medium of certain 
extra-judicial proceedings, to administer relief more adapted to 
them than that which could be obtained at law. The peculiar 
modes of proceeding by means of which the court of chancery is 
enabled to extend relief in cases not within the reach of the 
courts of common law, are of two kinds; the one is resorted to 
in certain instances for the purpose of administering distributive 
justice ; the other for the prosecution of injury. The peculiar 
means by which this court is enabled to afford distributive justice 
are by certain proceedings, introductory and in a manner assistant 
to its own decisions, and by certain modes of effectually confer- 
ring its own measure of relief, which may be considered to con- 
sist in making reference of matters to masters in chancery, in the 
directing of trials, or issues to the courts of law, and in execution 
of its own decrees.’ References to masters are directed by the 
court ‘for the purpose of satisfying its own conscience where it 
feels difficulty or inability to afford relief without some prelimin- 
ary information, the attainment of which by the court itself would 
be extremely inconvenient, and in many instances incompatible 
with its general duties. The masters are subservient to the 
court in a great variety of instances, but the nature and extent 
of their office, will be sufficiently apparent from the statement, 
that references are made to them to take accounts which may be 
necessary in the progress of a cause, and frequently to investigate 
the claims of persons upon the property in suit, and in due time 
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to satisfy such as may be admitted; to examine the title to 
estates, and settle conveyances, to make sale of property, and to 
inquire into the propriety of granting leases, felling timber or 
making repairs ; and to appoint new trustees of property, guar- 
dians of infants and committees of idiots and lunatics. And for 
the purpose of facilitating inquiries which it may be thought ex- 
pedient thus to refer, and of rendering them more effectual, the 
masters may be empowered to examine witnesses or even parties 
to the cause upon interrogatories.’ ‘The duties of the master,’ 
says the same writer ‘ are often of the heaviest description, that 
any person concerned in the administration of justice are called 
upon to perform. In this commercial country matters of account, 
for instance, are carried on between parties to an extent, which 
would be hardly credited without actual demonstration, and fre- 
quently until that period arrives when the affairs of one or more 
of the parties have become so involved that they themselves are 
wholly unable to ascertain the extent or even the nature of their 
own relations. And without pretending to convey, by way of 
example, more than a general notion, ‘of the difficulty of their 
duties, it may be further mentioned, that in this, and other in- 
stances, a master may in the course of the references made to 
him, in a single suit, be expected to decide in the first instance 
upon numerous claims to property which are brought in before 
him, many of which may be conflicting. And with respect to 
the unfair comparison, which has so frequently been made be- 
tween the expedition, with which proceedings are carried on at 
law, and in equity, it here deserves notice, that each of such 
claims, in many instances, would individually afford the subject 
of an action atlaw. And therefore, in instituting the comparison 
alluded to, it should be remembered, that in the one instance the 
adjudication is made upon a single demand, which from the rules 
of the courts of law, and in order that the case may fall within 
their cognizance, must be well defined, and capable of ready 
proof ; whilst in the other it is made upon the whole subject, 
and comprehends the settlement of the mutual rights of all parties 
concerned whatever may be their number.’ pp. 292, 3, 4, 5. 


Long, intricate, and disputed accounts between copartners, 
or between principals and their agents or factors, or guardians 
and their wards, or administrators or executors and those in- 
terested in the estate, or trustees and their cestui que trusts, 
or between merchants in extensive trade and their consignees, 
are very unfit matters for a jury, in a court of law, to investi- 
gate and settle. ‘They are, in truth, quite incompetent to the 
task. Such matters can be understood and settled only by a 
master, to whom they are invariably referred. But on the 
other hand, in cases fit for the determination of a jury, 
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where, upon the evidence, the court of chancery enter- 
tains doubts, it usually directs an issue or issues to be tried 
at law, merely to satisfy its conscience, upon such terms 
as to the production or suppression of evidence, exami- 
nation of the parties, admission of facts, waiver of exceptions, 
or other like matters, as may be thought most conducive to 
the fair administration of justice upon the principles of equity. 

In many cases relating to the limits and division of real pro- 
perty, the courts of chancery, from these peculiar modes of 
proceeding, are able more readily to afford relief, than the 
courts of law. In cases of confusion of boundaries, partition 
of estates, and setting out of dower, where there would be 
difficulty or insufficiency in proceedings at law, the courts of 
equity, that they may contribute to the ends of justice, assume 
jurisdiction. ‘These courts, by the singular combination of 
the means, by which they enforce their decrees on these 
subjects, extend their relief to cases where, if the courts of 
law could give relief at all, they could not so satisfactorily 
adjust and settle the rights of the parties. In cases of partition, 
says Mr. Jeremy, 


‘The inconvenience which the plaintiff has to contend with of 
proving at law, in the manner there required, the titles of all the 
parties interested in the division of the property is often insur- 
mountable ; but in the courts of chancery sufficient evidence 
thereof may be derived from the admissions of the defendants 
upon oath to justify its procedure ; and if the state of the record 
be not such as to demonstrate the interests of the several parties 
to the whole subject, the matter can be referred to a master, to 
be ascertained, where if it appear that they, or any of them, are 
entitled thereto, the courts of chancery will order a partition to 
be made according to their respective rights, dismissing the suit 
as against those who do not appear entitled.’ ‘The decree in 
cases of this kind, in which this court grants the required aid, is 
ordinarily for a commission to divide and set out by metes and 
bounds the several shares to which the parties, with respect to 
extent, are severally found to be entitled, directing that they do 
mutually convey the respective portions of estate allotted to each 
by the commission to hold the same in severalty.? ‘The pro- 
ceeding is carried on in chancery for the benefit of all parties; and 
the relative value of the proportions is more considered, and the 
interests of the parties better consulted than in an action at law.’ 
—pp. 303, 304, 305. 

The courts of probate in Massachusetts have, in certain 


cases, authority to make partition of real estate, and to set out 
dower; and the courts of common law are also authorized, 
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upon petition of any person or persons interested with others 
in real estate, to cause the shares of the persons applying for the 
same, to be set off and divided from the rest. Partition in 
these cases is made by commissioners appointed for that pur- 
pose. But the powers thus exercised by these courts are very 
limited, and by no means answer all the ends, which in such 
cases are easily attained in a court of chancery. 

The courts of chancery, in concurrence as well with the 
principles of the common law, as of those of equity, have the 
means of affording preventive justice, in cases where the courts 
of common Jaw cannot act. This salutary power is exercised 
upon bills for injunctions, bills of peace, bills of interpleader, 
and bills quia timet. 

By writs of injunction the courts of chancery command what 
they regard as essential to justice, and restrain what is con- 
trary to equity and good conscience, not only in those cases in 
which the courts of law would give their measure of redress, 
after the wrong has been committed, but in those also in which 
the former courts, pursuing and extending the application of 
their principles, can alone generally administer distributive jus- 
tice. This relief of a preventive nature is exercised with great 
advantage, particularly in all those cases where the remedy at 
law is subsequent to the injury, and the effects cannot be ad- 
equately compensated, by reason that the parties cannot be 
restored to the condition, with respect to the property, in which 
they were previously to the committing of the wrong. In cases 
of trespass, waste, nuisance, infringements of copyrights and 
letters patent, the strong arm of a court of chancery alone can 
prevent irreparable mischief and interminable and ruinous litiga- 
tion. A tenant for life or years, may wantonly and maliciously, 
or with a view to gain, plough up gardens, destroy or deface the 
beauty of edifices or landscapes, fell and remove timber trees 
and trees planted for fruit, shade, or ornament, sink mines, and 
strip the lands of every thing valuable upon, above, or beneath 
the surface, before the tardy process of the law can come in 
aid of those entitled to the reversion or inheritance. And 
when the law interposes, it can only at most deprive him of the 
use of the land he has laid waste, and give judgment for a 
compensation in damages for the past, which perhaps the trans- 
gressor is wholly unable to pay, and must still leave him to 
commit new strip and waste where he had made no devasta- 
tion before. So in the case of infringements of copyrights and 
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letters patent, inasmuch as the expense attending preparation 
for the infringement, when incurred, disposes the party who 
has made it to redeem the loss, which he must otherwise sus- 
tain, by a repetition of the illicit sale, and as it is generally 
impossible for the plaintiff to lay before a jury evidence to the 
full extent of the injury which he may, from time to time, sus- 
tain, from the invasion of his right, and as the expense 
and trouble of repeatedly seeking compensation upon success- 
ive infringements thereof, are likely to exceed the advantages 
to be derived from such relief, a court of law alone, unaided 
by the powers of a court of chancery, has no terrors sufti- 
cient to deter the aggressor from persevering in the commis- 
sion of wrong, with the prospect of reaping advantage there- 
from. Injunctions are also granted to restrain the fraudulent 
negotiation of bills of exchange and promissory notes, and to 
prevent the improper intermeddling with, or alienation, or dispo- 
sal of, property, and other like wrongs and abuses of trust or 
confidence, where the slow and feeble arm of the law can af- 
ford no seasonable or adequate relief. 

One of the most ordinary modes of equitable interposition is 
by injunction to stay proceedings at law, where a person hap- 
pens, in consequence of some circumstance of which judicial 
notice can only be taken in a court of equity, to have an ad- 
vantage in proceeding in a court of ordinary jurisdiction. Mr. 
Jeremy says,— 

‘Although the controlling of proceedings in other courts, from 
the nature of the expression, might lead to the conclusion that 
the interference of chancery is sometimes exerted in opposition to 
their authority, it will, on the contrary, be found that its object is 
to maintain purity in their administration of justice, and to prevent 
their forms of procedure from being applied towards the attain- 
ment of purposes at variance with their general principles; and 
that this court’s interposition, therefore, is no less concurrent than 
in the instances already adverted to, where, notwithstanding the 
courts of law may ultimately be able to supply a remedy, yet it 
being inadequate, this court will interfere to prevent the injury. 
That there may be cases in which the application of the rules of 
courts of justice may be attended with severity and hardship, is 
too manifest to require proof, or even illustration. And the miti- 
gation of the rigor of the common law can only be effected by a 
more liberal dispensation, in a spirit of equity, of the measure of 
justice afforded in courts in which it is administered ; or by the 
legislature relaxing their rules. It has been seen, however, that 
this court, from its modes of proceeding being different from those 
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of the courts of law, may be able not only to afford them assist- 
ance, by supplying proof of facts and circumstances, and sup- 
pressing such as may be irrelevant to the merits of the case, but 
may in some instances be thereby enabled to give concurrent re- 
lief; and upon its peculiar means of investigating the nature of 
the case, this court may be able to reach the merits in a manner 
so satisfactory that it may be induced to afford a remedy also. 
Where a court of law is applied to for redress in a case of civil 
injury, and the defendant is unable to supply the necessary evi- 
dence to rebut the plaintiff’s claim except through the medium of 
this court’s assistant jurisdiction, or is in danger of losing his right 
in consequence of circumstances being relied on in a court of law, 
which do not affect the merits, but to which it must nevertheless 
advert, or the case is of such a nature that it cannot afford an ap- 
propriate remedy, or is unable to ascertain the actual state of the 
facts, the court of law, if induced to adjudicate at all, may obvi- 
ously be made an instrument of injustice. To prevent the occur- 
rence of such an evil, this court, if the circumstances appear to 
require its aid, will interfere to restrain the party endeavoring 
under such circumstances to obtain relief at law, from succeed- 
ing in his object.’ pp. 338, 339. 

Upon bills of peace, the courts of chancery prevent that 
multiplicity of suits necessary at law to settle the rights be- 
tween parties, where one person claims or defends a right 
against many, or where several claim or defend a right against 
one, and prohibit litigious persons from making the Jaw an 
instrument of repeated, vexatious, expensive, and oppressive 
litigation, when from the nature of the case the judgments of 
its courts are not conclusive. If a litigious party assert a title 
in a suit and fail, there is no means at law, in many cases, of 
preventing him from again and again reasserting the same in 
the same or nearly the same manner. This often happens in 
cases where the proper remedy for the alleged grievance is an 
action of trespass or case. Five successive suits at law have 
been known to have been brought when the merits bad been 
fully ascertained by the first. 

By bills of interpleader the courts of chancery prevent the 
evils and injustice which might result from a circuity of action 
at law. An auctioneer may be an agent for the vendor and 
vendee also, and not know to whom he may safely pay over 
the proceeds of the sale; a bailee or consignee may be vexed 
by the disputes and demands of divers claimants; a captain of 
a vessel may be perplexed and harassed with adverse claims 
upon a bill of lading; or a tenant may be unable to decide 
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which of two persons claiming his rent, in privity of tenure or 
of contract, mortgager or mortgagee, trustee or cestui que 
trust, is entitled to receive it—in these and the like cases, to 
which we have before in general terms alluded, the parties will 
be compelled by the court of chancery to interplead. 

By bills quia timet equity interferes to secure the enjoyment 
of legal property, where the right of the person fearing the de- 
terioration of it, through the misfortune or misconduct of the 
person in whose possession it may be, is future or cannot be 
immediately enforced at law. ‘ At law the relief afforded al- 
most universally regards the right of possession. One having 
merely a present right of future enjoyment, may, in very many 
instances, notwithstanding the power of the courts of law, be 
damnified by the destruction or injury of the property in the 
mean time, and when his title to the possession accrues, may 
be unable to render it available or even to obtain compensa- 
tion for the loss which may then be sustained by him.’ In 
these cases, where the property is of a perishable nature, and, 
in case of pecuniary property, whether the right be vested or 
contingent, equity interferes to preserve it. An annuity out 
of, or residuary interest in, personal estate, given by will, is 
protected and secured in this manner. 

The power of the courts of chancery by their general de- 
crees, to compel the specific performance of agreements, to 
rescind contracts, to relieve against legal forfeitures and pe- 
nalties, and to prevent the abuses of the law, enables them, 
under a full view of the whole case, to administer complete 
justice in a great variety of cases, in which no adequate or 
satisfactory remedy or relief can be had in the courts of Jaw. 

It must be obvious that in many cases a breach of covenant 
or contract may be productive of injury, which cannot be ad- 
equately redressed by prosecution at law, where damages only 
are given. ‘The extent of the injury may not be easily shown 
before such a tribunal. And nothing but the actual injury at 
the time can be noticed. Successive breaches must be reme- 
died by successive suits. One may have contracted for an 
estate or property having a peculiar or special value, which 
cannot be measured by a jury in giving damages. An agree- 
ment may have been acted upon for a considerable time by 
one of the parties to it, under the confident belief that the 
other will perform it on his part, who by his fraudulent re- 
silience, if permitted, might occasion irreparable injury to him 
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who relied on the good faith of the person with whom he con- 
tracted. If there have been no want of good faith, death will 
often prevent the performance, where equity does not inter- 
fere. A party may have substantially performed his contract, 
and yet have neglected some trivial circumstance fatal to his 
claim upon the other party at law. Deeds, writings, and spe- 
cific chattels of peculiar value to the owner may be detained 
and withheld so that they cannot be specifically recovered at 
law. In these, and a great variety of other cases, a specific 
performance is most evidently essential to justice, and will be 
decreed by a court of chancery. 

The courts of chancery have a further advantage over the 
courts of law, in being able to rescind, either wholly or in 
part, contracts or transactions, whenever, under the circum- 
stances, it would be iniquitous to enforce them, with whatever 
imposing legal formality or solemnity the instruments by 
which they are evidenced shall have been executed ; to order 
deeds, assurances, or writings improperly obtained to be de- 
livered up to be cancelled, or to stand only as security for the 
consideration actually advanced ; and to reform instruments 
evidencing transactions or agreements, by supplying defects 
or correcting mistakes in them, under equitable circumstan- 
ces, when they fail to represent the true understanding and 
intent of the parties. The inefficiency of the courts of law 
in these cases arises not only from their want of process or 
means properly to enforce any such judgments as natural jus- 
tice or equity requires, but from their being generally inhibit- 
ed by the rules in obedience to which they act, from looking 
behind the face of the instruments, or taking notice of all the 
circumstances preceding the execution of them. And even 
where an instrument may be void at law, the aid of a court 
of equity is often required to dispel immediately the cloud 
which it may throw over a title. 

There are many cases at law, arising under deeds and con- 
tracts, where the act to be performed, or avoided, is thereby 
sought to be enforced or prohibited, by the annexation of a 
condition of forfeiture or penalty. ‘In such a case, ona 
breach of the condition, the law, without the power, in all 
cases, of discriminating as to the merits, enforcesjliterally that 
specific redress which has been thus provided ; a course which 
would frequently be productive of great hardship, were there 
no power to mitigate the severity of its application under par- 
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ticular circumstances. The court of chancery, regarding the 
substance of the transaction, and having means of exercising 
such an authority, will relieve against the forfeiture or penalty, 
and will sanction the performance of the contract, if it can ad- 
minister real justice between the parties.’ So at law a cove- 
nant must be strictly and literally performed, but in equity it 
is sufficient if it be really and substantially performed, accord- 
ing to the true intent and meaning of the parties so far as cir- 
cumstances will admit ; and if by unavoidable accident, or by 
fraud, surprise, or ignorance not wilful, parties have been pre- 
vented from executing it literally, a court of equity will inter- 
fere, and upon compensation being made, the party having 
done every thing in his power, and being prevented by the 
means alluded to, will give relief. 

There are many cases of accident, where a party who has 
a legal right, has lost, or is unable to produce such evidence 
of it as will be received or is sufficient to support it in a court 
of law, or, by some unforeseen occurrence not affecting the 
proof thereof, is inequitably subjected at law to serious injury, 
in which a court of equity is peculiarly enabled to contribute 
towards the administration of substantial justice. In case of a 
lost note, if the plaintiff at law should offer a sufficient indem- 
nity against any future claim, the defendant could not be com- 
pelled to take the proffered security. But in equity an inves- 
tigation may be made whether the same be reasonable and 
proper, and a complete arrangement may be effected between 
the parties. And, generally, a court of chancery, if by its 
means of investigation it can satisfy itself that natural justice 
requires its interference, will exert its means of. distributing 
equity where subsequent accident would render the applica- 
tion of the rules of law injurious or oppressive. ‘ This it will 
do by dispensing with the observance of formalities, or by pre- 
suming that they have been complied with, and therefore giv- 
ing redress, or by relieving a party from responsibility or loss.’ 
So in case of mistake, ‘if the object of the parties to a trans- 
action be apparent and be approved, but they have mistaken 
the means of obtaining it in particulars which do not affect the 
substance thereof, this court will interpose to establish the 
same, if it can do so without injury to others, or can give com- 
pensation.’ ‘If a deed be executed with the view of obtain- 
ing a particular object, and by mistake it be so framed as not 
to have the contemplated operation at law, this court will in 
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many cases relieve.’ ‘And when this court is satisfied of the 
intention, it will put such construction upon the deed, as will 
be most effectual towards the fulfilment thereof, and will make 
its decree accordingly.’ ‘Courts of equity, also, in many 
cases, relieve parties from the consequences of omitting by mis- 
take legal formalities required at law to attend the execution 
of instruments. When a person having a power, by mistake 
neglects, in the execution of it, any requisite act, or does not 
strictly conform with the authority intrusted to him, his en- 
deavor is either wholly or partially ineffectual at law. In 
equity, however, the defect under certain circumstances will 
be supplied ; or such relief will be given as appears consistent 
with the intention of the party, and the justice of the case.’ 
A court of chancery does not herein invade the province of 
the courts of law. ‘They do not hold that to be a good ex- 
ecution which the courts of law declare to be ineffectual, but 
on the contrary admit that what is not a valid execution at law 
cannot be sustained in equity; yet nevertheless by the exer- 
tion of their authority they compel the party to supply the de- 
ficiency, or correct the excess, which renders the execution 
ineffectual at law. In other words they interpose on a meri- 
torious consideration to carry into effect the intention of an 
appointor, where natural justice demands that it should be ex- 
ecuted, but the courts of law cannot deal with the case.’ On 
the ground of mistake, courts of chancery will, in some in- 
stances, reform instruments actually executed, although not 
founded on prior written agreements. 

The jurisdiction of the courts of chancery on the subject of 
fraud extends far beyond the limits of the ordinary courts of 
law. They not only assist these latter courts in the adminis- 
tration of the whole system of the common law, by interfering 
where by unconscientious circumstances, that may have been 
procured to be done, which the law prohibits, or that may 
have been fraudulently prevented from being completed, which 
the law enjoins, but afford relief in a vast variety of cases, of 
which the common law takes no notice at all, or where the 
ever-toiling ingenuity of man has sought out cunning devices 
to baffle, elude, or overreach its plain and simple rules. 

Lord Hardwicke has enumerated four species of fraud of 
which courts of equity take cognizance. First, Fraud which 
may arise from facts and circumstances of imposition. Se- 
eondly, Fraud apparent from the intrinsic nature and subject 
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of the bargain itself. Thirdly, Fraud which may be presum- 
ed from the circumstances and condition of the parties con- 
tracting. Fourthly, Fraud which may be collected or inferred 
in the consideration of a court of equity from the nature and 
circumstances of the transaction, as being an imposition and 
deceit on other persons not parties to the fraudulent agree- 
ment. He also says relief is granted in cases of fraud, which 
infects catching bargains, which have been generally mixed 
cases, compounded of all or several of the above species of 
fraud. 

The first species arises from a suggestio falsi, or suppressio 
vert, and various other fraudulent means of attaining an object, 
as, for example, ill treatment, menaces or threats, force or com- 
pulsion, or indeed any means producing apprehension or terror. 

‘It is obviously a principle of moral conduct that a man should 

be just and candid in his dealings; and therefore when on the 
contrary one seeks by misrepresentation, or even by improper 
concealment of facts in the course of a transaction, to mislead the 
judgment of another to his prejudice, this court will generally 
interfere.’ ‘As the ground of this court’s interference, where 
one upon a treaty purposely makes a definite representation with 
the view of gaining advantage therefrom, and thereby misleads 
the person with whom he is dealing, and his information is not 
derived from a source, to which both parties have access, is, that 
his conduct is a fraud, he will be as much bound by the conse- 
quences thereof as he would be by an express covenant to that 
effect, unless the representation should be vague in its nature, 
and such as ought to have led to inquiry. A party practised upon 
by actual misrepresentation will, if possible, be secured from the 
injury which may arise therefrom.’ ‘ And the effect of such 
misrepresentation is not confined to the parties to the contract, 
but is extended to others, who either from motives of fraud, or 
from gross negligence, are guilty of misrepresentaticn.’ ‘As, where 
a party to a transaction, who is aware of the truth and is bound 
in conscience to divulge the same, nevertheless conceals it, his 
conduct is also considered to be a fraud; he will, if injury ensue 
therefrom, be responsible for the consequences to the party with 
whom he is dealing.’ ‘ And so if a person were to use improper 
concealment on a transaction between other parties, this court 
would interfere to prevent his deriving any advantage therefrom.’ 
pp. 385—389. 
And it is further to be observed that he who undertakes to give 
information, and gives but half information, in the language of 
a court of chancery, conceals. 

The second species of fraud is inferred from unequitable and 
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unconscionable bargains, such as no man in his senses and not 
under delusion, would make on the one hand, and as no hon- 
est and fair man would accept on the other. 

The third species of fraud is presumed, ‘where a person 
from his state of mind or other peculiar circumstances is in- 
capable of exerting a free discretion, and is induced by fraud- 
ulent means to do acts which may tend to the injury of him- 
self or his representatives.’ p. 391. 

Of this species are cases where a disadvantageous bargain 
has been entered into by a designing person with one who is 
imbecile from age, sickness, or natural infirmity, or who is in 
great distress or necessity. 


‘ But the most important cases, and those of most frequent occur- 
rence, in which persons are especially liable to practise upon 
them in their transactions, in consequence of their not being free 
agents, arise where certain peculiar relations subsist, or have ex- 
isted between them and others; as where a wife has been in- 
duced by the abuse of marital influence, ora child has been 
compelled by undue exertion of parental authority to do acts 
prejudicial to himself; or where a ward has been influenced by 
his guardian, or trustee in the nature of a guardian, before or at 
the time of his coming of age, and of the latter settling his ac- 
counts, or delivering up his trust, or where a client has been led 
by his counsel, solicitor, or attorney, or a principal by his agent 
during the continuance of the relation between them, to concur 
in a disadvantageous transaction, or generally in cases of a similar 
nature. And besides these relations, from which a degree of in- 
fluence is supposed to arise, there are others, in which the op- 
portunity of committing fraud is not attributable so much to the 
want of free agency as to the existence of a degree of confidence 
between the parties, which may enable the one to obtain an ad- 
vantage, at the expense, or to the injury of the other.’ pp. 393, 
394. 


The fourth species of fraud is collected and inferred from 
cases of contracts contrary to public policy, either as having 
been made to elude some public law, or as injuriously affecting 
the interests of the public or the rights of third persons. Pre- 
miums contracted to be given, for preferring, or recommending 
to a public office, or employment, marriage brokage bonds, 
fraudulent executions of powers, conveyances and assurances 
made, or judgments or recognisances, suffered or acknowledg- 


ed in fraud of creditors or bona fide purchasers, are of this 
description. 


‘And it may be observed, that there may be cases in which this 
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court will interfere to prevent improvident persons, or those 
claiming under them, from the consequences of their acts, where 
there is no express fraud nor any peculiar relation between the 
parties nor that injury to the interests of third persons which 
would separately invalidate the transaction; but in which there 
exists such a combination of circumstances, partaking in a slight 
degree of some or all of the grounds of suspicion hitherto noticed, 
as to induce this court-to exert a control.’ p. 399. 

A most extensive branch of the jurisdiction of the courts of 
chancery grows out of the doctrine of trusts; a species of ju- 
risprudence, with which these courts are alone familiar. ‘The 
extraordinary means which they have, by their modes of proof, 
of trial, and of relief, to ascertain and enforce the conscientious 
duties of the parties, however numerous or complicated the 
relations or obligations among them may be, renders these 
courts singularly capable of administering substantial justice in 
that class of cases to which this doctrine is applicable, and with 
which the ordinary courts of law are quite incompetent to deal. 
The courts of chancery exercise a continual and effectual con- 
trol over the conduct of trustees, guardians, executors and ad- 
ministrators, and all persons sustaining fiduciary relations, and 
over the property and estate entrusted to these persons, which 
no other courts are able to attain. Family settlements under 
deeds and wills, charitable devises, conveyances in mortgage, 
or for the benefit of creditors, and a vast number of other trans- 
actions of a similar nature, furnish most frequent occasion for 
the exercise of the supervising and controlling authority of the 
courts of chancery. Covenants are often introduced in deeds 
of trust upon the breach of which actions for damages may be 
sustained in the courts of law. But a breach of trust is not 
always readily proved in these courts. ‘They cannot compel 
the delinquent to account on oath. A judgment for damages 
is not always a complete remedy for a breach or abuse of 
trust, when proved; and the courts of law have no means of 
granting a specific performance, nor of administering that pre- 
ventive justice which is so often essential to the preservation 
of trust property, nor of bringing before them, from time to 
time, all the numerous parties interested therein, and dealing 
out to each that measure of distributive justice to which they 
may be respectively entitled. 

Through the medium of implied trusts, under which may 
be included a great portion of the doctrines of the courts of 
chancery, the powers of these courts have been chiefly diver- 
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sified and enlarged. ‘There are two kinds of these trusts. 
Those arising by construction, and those arising by operation 
of law, upon deeds, instruments not under seal, and wills. 


‘In limitations of property, it sometimes happens that the ob- 
jects of a person executing an instrument for the benefit of others, 
cannot be attained at law; and it frequently occurs, in transac- 
tions between persons bearing mutual relations, that one may be 
able to act unjustly towards the other, and the other may never- 
theless be unable there to obtain redress. In the former case, this 
court construing the instrument according to the just and reason- 
able intent apparent therefrom, and in the latter, referring to the 
conscientious duty of the party, raises a trust upon which it as- 
sumes control, and in the one enforces the fulfilment of the pre- 
sumed intent, in the other the performance of the duty.’ p. 81. 

The court, ‘besides the control which it exercises over trustees, 
whether express or implied, will in some instances virtually take 
upon itself the management and application of the proceeds of 
property, for the benefit of the persons beneficially interested 
therein. The means by which this interposition is rendered ef- 
fectual is according to the nature of the property and the circum- 
stances of the case, either by the appointment of a person deno- 
minated a receiver to collect and get in rents on personal estate 
or the proceeds thereof, or by compelling payment of money into 
court.’ p. 248. 

This is done upon a principle of justice, to protect the pro- 
perty for the common benefit of all concerned therein, when- 
ever danger of loss or deterioration is apprehended from the 
misconduct of those in whose hands it may be, by wasting or 
improperly disposing of the same. And so when, pending lit- 
igation, the property, which may be the subject of it, is in 
danger of being lost or injured, the courts of chancery will in- 
terfere to preserve it. 

In fine, if we consider the extensive jurisdiction of the 
courts of chancery—the almost exclusive control they have 
over all persons sustaining fiduciary relations—their care 
and management of trust property—the protection they af- 
ford to infants and femes coverts and their estates—their ex- 
traordinary efficiency in causing the fulfilment of marital con- 
tracts, family settlements and charitable purposes—their power 
to enforce the specific performance of contracts, or to rescind 
them, as substantial justice may require—the preventive justice 
which they administer by restraining trespasses, waste, nui- 
sances, abuses of trust, oppressive litigation, and other wrongs— 
the aid which they lend to the courts of Jaw in suppressing 
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what is unjustly insisted upon, and compelling discoveries and 
disclosures from unwilling parties, who fraudulently withhold 
the truth—the satisfactory manner in which they unravel intri- 
cate transactions and accounts, and settle disputes between 
copartners, principals and their agents, and persons having 
mutual dealings—and the relief which they give in a number- 
less variety of cases of accident, mistake, and fraud ;—it will at 
once be seen that there is scarcely an important negotiation 
or transaction where their influence is not felt, and scarcely a 
controversy of any consequence in the law, where their powers 
may not be beneficially exerted. 

We have thus endeavored in general terms to exhibit some 
of the defects of the courts of common law, and to give a 
sketch of the powers and functions of the courts of chancery, 
in order to enable our readers to see how absolutely indispen- 
sable these latter tribunals are to the due administration of 
civil justice, in those states and countries, whose jurisprudence 
is founded upon the English common law. 

We have now briefly to notice some of the more prominent 
objections, which have been urged against this jurisdiction. 

The power of the courts of chancery has sometimes been 
represented to be arbitrary and unlimited. The vulgar no- 
tion of a court of equity cannot be better expressed than in 
the quaint language of Selden: ‘ Equity in law,’ says he, ‘is 
the same that the spirit is in religion, what every one pleases 
to make it ; sometimes they go according to conscience ; some- 
times according to law; and sometimes according to the rule 
of the court. Equity is a roguish thing. For the law we 
have a measure ; know what to trust to. Equity is according 
to the conscience of him that is chancellor, and as that is larger, 
or narrower, so is equity. It is all one, as if they should make 
the standard for the measure we call a foot, a chancellor’s foot. 
What an uncertain measure would this be! One chancellor 
has a long foot, another a short foot, a third an indifferent foot. 
It is the same thing in a chancellor’s conscience.’ There was 
probably much more pleasantry than truth in these remarks, 
when they were made. The court of chancery then, how- 
ever, resembled the court of chancery at the present day, hard- 
ly in any thing, but the name. ‘There might, indeed, in those 
days, have been some reason to complain of the arbitrary and 
capricious decrees, and the uncertainty of the law of this court. 
And too favorable an opinion of the powers of a chancellor was 








346 Chancery Jurisdiction. [ Oct. 


not to be expected from a contemporary with Lord Bacon. 
It must be observed, too, that a similar reproach was at that 
time cast upon the courts of common law by this distin- 
guished lawyer. ‘Certain it is,’ said Lord Bacon, ‘that 
our laws, as they now stand, are subject to great uncer- 
tainties, and variety of opinion, delays, and evasions; whereof 
ensueth, that the multiplicity and length of suits is great; 
that the contentious person is armed and the honest sub- 
ject wearied and oppressed; that the judge is more abso- 
lute; who in doubtful cases hath a greater stroke and lib- 
erty; and that the chancery courts are more filled, the remedy 
at law being often obscure and doubtful.’ But whatever might 
have been the case in the days of Selden, his remarks have 
long since ceased to be more applicable to judges in the courts 
of equity, than to the judges of the courts of common law. 
The jaw administered by the courts of chancery is as well de- 
fined and established, as that by which the proceedings of the 
ordinary courts of law are regulated. ‘There is, on the whole, 
perhaps rather more uncertainty in the latter than in the former. 
Both courts follow precedents when they are to be found. 
And when there are no precedents to guide them, both act upon 
analogies, and frame new precedents, at discretion. ‘The glo- 
rious uncertainty of the law is proverbial. An infinite diver- 
sity of cases are daily occurring, for which, among the artificial 
rules of the common law, involved in obscurity, contradiction, 
and confusion, none can be found exactly applicable; so that 
much latitude, after all, is allowed to the judges, whose decis- 
ions upon analogies drawn from abstruse technical rules and 
subtle refinements it would be difficult to impeach or redargue. 
And the judges who have presided in the courts of chancery, in 
modern times, have been as learned and enlightened as those 
who have presided in the courts of law. The decisions of such 
men as Nottingham, Hardwicke, Thurlow, Grant, Redesdale, 
and Eldon, form a system of rules, upon which equity is admin- 
istered, as perspicuous, and as well adapted to the state of so- 
ciety in which we live, as can be found in the code of any 
country or age. 

Another objection, which has frequently been alleged against 
the chancery jurisdiction, is the delay, which some have erro- 
neously supposed to arise necessarily and chiefly from the 
proceedings in courts of equity. Upon this subject the chan- 
cery commissioners have made the following remarks : 
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‘Whilst we feel that, owing to the circumstances under which 
the court of chancery was first established, there are, in the 
system, some defects which may now be corrected; and that 
the progress of time, and the increase in number and variety of 
the subjects which come before the court, have led to the intro- 
duction of abuse, which we trust that a judicious alteration of the 
practice may remove; yet we are satisfied, from the whole of the 
investigation before us, that much misconception has risen rela- 
tive to the causes of that delay which so frequently occurs in the 
progress of a chancery suit; and that much of it is imputable, 
neither to the court, nor to its established rules of practice ; but to 
the carelesness of some parties, the obstinacy or knavery of 
others, or the inattention or ignorance of agents.’ 

‘And here we feel compelled to observe, that ignorance, or 
partial acquaintance with the subject, has led many persons to 
believe, that a suit in equity may be brought within narrower 
limits than is really consistent with the perfect administration of 
justice. 

‘ A very slight consideration of some of the subjects with which 
a court of equity is conversant, will enable even those who have 
no legal or technical knowledge, to form a more correct judgment 
with respect to this point. We think it indeed obvious, from the 
nature of these subjects, and of the relief which the court of 
chancery administers, that, in very many cases, its proceedings 
cannot be rendered short or summary ; and that, in considering 
its rules of practice, little analogy can be drawn from courts of 
common law. 

‘To unravel a long chain of fraud, and by a comprehensive 
decree to counteract the unjust consequences which have arisen, 
or may arise from it ;— 

‘To investigate accounts, frequently complicated, between 
persons who employ all their art to perplex and resist ;— 

‘To enforce agreements for the conveyance or transfer of pro- 
perty, in which many persons are interested, and long examina- 
tions of title are necessary ;— 

‘To compel the correction of mistakes, by which rights have 
been acquired, according to the strict letter of the common law, 
but contrary to justice ;— 

‘To administer a large property, incumbered with debts, and 
involved in various difficulties, and to draw out a surplus, to be 
distributed according to the complicated rights of creditors, and 
various other claimants ;— 

‘To attain these and similar important objects, and to attain 
them by means, in great measure, of discovery and admissions, 
which are to be extracted from unwilling or prevaricating de- 
fendants, must be the work of much time. 
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‘The term “ Delay,” has indeed been so frequently misappli- 
ed, as to convey a very incorrect idea, with respect to the dura- 
tion of a suit in chancery. Besides the considerations to which 
we have already adverted, it is material to observe, that a large 
portion of suits in chancery embrace the administration of trusts; 
and that such suits most beneficially endure, as long as the trust 
continues. It is obvious that, in the common case of bills filed 
for the protection of the property of infants, the suit must last 
until such infants attain their ages of 21 years; and many trusts 
are of a much longer duration; and the protection of property by 
the court, and consequently the existence of the suit, is necessa- 
rily continued until some person becomes the absolute owner of 
the property administered. And as the law permits property to be 
so limited that it may become inalienable for any number of lives 
in being, and twenty-one years more, it may therefore happen, 
and often does happen, that, in this sense, a chancery suit will 
usefully endure for more than half a century.’ pp. 8, 9. 

Apart from the nature of the cases themselves, there seems 
to be nothing necessarily inherent in a chancery suit, to cause 
unusual delay. Nevertheless the practical rules, which in 
England, previously to the recent alteration of them, had from 
time to time, been adopted, as occasion suggested, respect- 
ing the service of process, compelling appearance, filing de- 
murrers, pleas, answers, exceptions, amendments, replications, 
and other interlocutory proceedings and matters of a like sort, 
undoubtedly were not well adapted for that despatch, which 
the accumulated business of the court required. Improve- 
ments herein were suggested by the commissioners, and new 
orders relating thereto have been made. Yet abuses of vari- 
ous kinds, tending to delay, have probably crept into the prac- 
tice there; some of which, from their inveteracy, it may be 
difficult to remove. ‘These rules of practice, and the abuses 
of them, however, form no essential part of the chancery sys- 
tem. ‘They are unnatural excrescences, which ought to be 
abscinded. ‘They cannot, with any more reason, be urged 
against the chancery jurisdiction, than the fictitious proceed- 
ings in the modern English action of ejectment, and the com- 
plicated machinery of the English practice in their courts of 
common law, with all the abuses and delays growing out of it, 
can be urged against the common law itself. The essential 
forms of proceeding in chancery seem to be as well contrived 
as any, which human ingenuity can invent, and far better than 
those at law, to bring all the real matters in controversy be- 


tween litigating parties, to a speedy, final, and satisfactory 
termination. 
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In regard to the pleadings in chancery, the commissioners 
say,— 

‘In reviewing the progress of a suit, from its commencement 
to its termination, we have been led to consider, more at large, 
the course of proceeding ordinarily adopted by the court, and our 
attention has been directed to several particulars, not falling 
strictly within the description of the practice of the court above 
stated, and, in a great measure, incapable of being regulated by 
positive orders; but in which, we humbly conceive, some im- 
provement may safely be attempted, without infringing upon 
those principles by which a court of equity ought to be guid- 
ed. The point which has first presented itself to our considera- 
tion upon this part of our inquiry, relates to the forms of plead- 
ings, which, according to the established orders of the court, are 
required to be short and succinct. It must, however, at the same 
time, be admitted that, in practice, they are often liable to the 
charge of unnecessary prolixity, and which the court can only 
notice in case of an application being made to it for that purpose. 
We consider that much of this prolixity is to be attributed to the 
habit of the pleader to introduce, in all cases, the same extensive 
forms which are necessarily required in the most complicated 
subjects. 

‘At the very commencement of a suit, it is impossible not to 
feel that, in cases of mere administration, where the point in dis- 
pute is a question upon the simple construction of some instru- 
ment, the same forms of pleading cannot be requisite as in those 
of complex litigation. As one mode of avoiding the evil, result- 
ing from a want of sufficient discrimination between cases differ- 
ing in character, we propose that in some, which turn wholly 
upon construction, the judgment of the court may be obtained 
upon petition, without resorting to the usual proceeding by bill 
and answer. It has been suggested that it might be expedient 
in other cases, where the plaintiff seeks no discovery from the 
defendant, to enable him to proceed, in like manner, upon peti- 
tion or by bill, without answer ; taking care to provide that the 
defendant shall have due notice of the proceedings, so as to enable 
him to make his defence in whatever mode his interest should 
appear to require it. In rejeeting this suggestion, under the ap- 
prehension that, without effecting any ultimate saving of time or 
expense, it might, if adopted, have led to greater embarrassments, 
we were much influenced by the consideration that, in a case 
like that supposed, the plaintiff may, by the present practice, so 
shape his bill as to call for a merely short and formal: answer; 
and also by adverting to the effect which must be produced by a 
liberal construction of our proposition, declaring the master com- 
petent, in all cases of reference for insufficiency, to judge of the 
materiality of the points excepted to. 
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‘It must be admitted that there would be danger in laying 
down any rules so precise as to fetter the discretion of the pleader, 
which ought to be freely exercised, according to the circumstan- 
ces of every case. The ordinary forms and structure of plead- 
ings in equity, though established by usage, are not prescribed 
by any positive regulations; and, although it has been the general 
practice of the profession to adopt the same forms of pleading in 
all cases, we cannot but consider that parts of them might pro- 
perly be omitted, where, in the judgment of the pleader, they are 
not required by the actual circumstances of the case. Terms of 
strong recommendation are, however, all that can be safely or 
usefully applied to the prevention of unnecessary prolixity ; it 
being always remembered that the existing rules of the court, if 
rightly understood, and strictly resorted to, provide a sufficient 
check to the abuse, arising from the introduction of matters purely 
irrelevant or impertinent.’ pp. 25, 26. 


The delay, justly complained of in the courts of chancery 
in England, it seems, has not arisen wholly, or even chiefly, 
from these inconvenient rules, or the pleadings, or abuses in 
the practice of these courts; nor is it in any degree attributa- 
ble to any great uncertainty in the principles of equity, which 
constitute the law of those courts, from which there might be 
occasion for much doubt or long deliberation. Mr. Cooper 
says,— 

‘ The increased intricacy of commercial transactions has proba- 
bly rendered the pleadings in some descriptions of suits longer 
and more complicated than they formerly were ; but these are 
not the causes that consume the most of the time of the court. 
Most practitioners know by experience that such suits involve 
rather questions of fact than questions of law, and generally go 
off in certain inquiries and accounts, which are the subject of 
debate in the master’s office, and not before the chancellor or 
either of his assistant judges. Cases containing points of law, 
to which it is supposed no former decisions apply, are those 
which draw most exorbitantly on the time and attention of the 
court. These, however, are rare, in comparison with the number 
that occurred in former days. A long chain of decisions, from 
the time of Lord Nottingham downwards has provided us with 
precedents applicable to almost every combination of circum- 
stances, and which are at once received and acknowledged as 
containing the principle by which all similar cases must be ad- 
judicated. A suit which a century ago would have occupied 
some days in arguing, is thus determined by the mere mention of 
the analogous case decided by a former chancellor, or if there be 
any discussion, it is probably a vain attempt to draw some dis- 
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tinction between the case before the court and that by which it 
is supposed to be governed.’ pp. 128, 129. 


The most notable causes of delay in the English courts of 
chancery, arise from the overwhelming amount of business 
which from the nature of the remedies given here naturally 
flows into these courts, the small number of judges upon whom 
the burden of administering equity is imposed, and particularly 
from the various conflicting offices and engagements of the 
chancellor, which prevent him from attending in the court of 
chancery. In answer to the inquiry, which he supposes to be 
made, ‘ what is the cause that the lords chancellors of the pre- 
sent age dispose of so small a proportion of the business of the 
court?? Mr. Cooper says,— 


‘The cause is too palpable not to have been long since felt 
and known. But in this country, grievances must be long and 
severely felt; they must be the topic of incessant complaint by 
the people out of parliament, and repeatedly denounced by their 
representatives, before they can be remedied. It is in vain that 
for centuries every writer who has entertained sound notions on 
the principles to be adopted in the organization of tribunals of 
justice, has condemned the union of the political and judicial 
functions, and, above all, the dependence of the judge upon the 
executive power. 

‘It is in vain that our ancestors, by abolishing the office of 
chief justiciar, have showed us, more than five centuries ago, 
what they would have done, had the various and conflicting du- 
ties which are now centered in the chancellor been at that time 
attached to his office, and that they have, in more modern times, 
rendered the inferior judges of Westminster Hall, independent 
of the crown. It is in vain that we see in France, and most 
other countries of Europe, sounder principles adopted in the 
formation of their tribunals. The first judge of the first tribunal 
in this country, who has under his control almost all the pro- 
perty of the kingdom, is, in the nineteenth century, a principal 
member of the cabinet, bound to advise the sovereign upon ev- 
ery great question, foreign and domestic, and mixed up with the 
intrigue hourly carrying on in the palace even of the wisest and 
best monarchs, and liable to see himself, by any change in the 
administration, divested, in a moment, of his power and patron- 
age, deprived of his princely income, and no more at liberty to 
follow that honorable course which led to his elevation. For the 
judges of the present age cannot, like the Cokes and the Pem- 
bertons, descend from the bench to the bar, and the ex-chancel- 
lor may be left (like the late Lord Erskine) incumbered with a 
peerage, with no other resource than a pension, which does not, 
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perhaps, equal one-fourth of the income he acquired during his 
practice as a counsel. 

‘It requires but a slight glance at some of the memoirs, which 
serve to illustrate our history, to be convinced, that the incon- 
venience resulting to the equity suitors, from the political char- 
acter and avocations of the chancellor, has been experienced 
from an early period. Not to go back to those times when all 
our institutions were in their childhood, when a bishop or a gen- 
eral was considered a fit person to distribute justice to the sub- 
ject in the principal tribunal of this country, we are informed, 
that, immediately after the restoration, Clarendon, who had been 
bred and had practised as a lawyer, found his political engage- 
ments too great to admit of his devoting that time to the investi- 
gation of equity causes, which their growing number and im- 
portance demanded, and he was therefore compelled to have 
recourse to an expedient which Wolsey, Hatton, and Williams, 
had adopted, although for a different reason. Wolsey, Hatton, 
and Williams, being ignorant of the equity they were called upon 
to administer, wisely employed able civilians, or common lawyers, 
to assist them in inquiring into and adjudicating the different 
cases that were brought before them; and Clarendon, perceiving 
that the distractions arising out of his functions as a minister, left 
him no leisure for examining the affairs of the equity suitors, 
made no important order or decree without the assistance of one 
or two judges. Between the time of Lord Clarendon and Lord 
Hardwicke, more than one chancellor died a martyr to the efforts 
which, to their everlasting honor, they made, that the causes of 
the suitors should not suffer by the political engagements of the 
judge. 

‘When we recall the names of Walpole, Pulteney, and Pelham, 
and the history of the changes that took place in the eomposition 
of the cabinent from 1736 to 1756, and the prominent part that 
Lord Hardwicke acted in all the public affairs of his time, we 
cannot doubt, that however indefatigable he was in the various 
toils of his office, his political duties must have greatly diminished 
his efficiency and utility as a judge; and this was probably the 
source of the complaints of tardiness and indecision, which 
we have before seen were brought against him, in despite of the 
immense quantity of business he got through, when compared 
with what has been disposed of by the lords chancellors of the 
present day. Lord Hardwicke frequently sat in his court until 
after midnight, and by that means, for a time, subdued the arrears 
of his court. It is obvious, however, that neither the bench nor 
the bar could long support such extraordinary exertions, and it 
was soon felt and acknowledged, that nothing is gained by the 
suitors, by decisions made when the faculties of the judge and 
counsel are exhausted ; and succeeding chancellors have seldom 
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prolonged their sittings to the late hours that Lord Hardwicke did. 
‘We shall probably never again see a greater equity lawyer 
than Lord Thurlow, who succeeded to the Seals about twenty 
years after Lord Hardwicke : but it has been said that he disap- 
pointed the expectations that his judicial qualities had raised, and 
that the justice of the court did not flourish more under his su- 
perintendence, than in prior and subsequent times, and this can 
be attributed to no other cause than his political distractions. 
In his time, the chancellor had discontinued his early sittings at 
the House of Lords. One or two hours, from two to three, or 
four o’clock, for two or three days in the week, was all the time 
Lord Thurlow devoted to hearing appeals in the court of dernier 
resort ; and although the same rule was followed, with few ex- 
ceptions, by his successors, down to 1813, the chancellors must 
have availed themselves of the time thus gained, rather for the 
performance of their political than their judicial functions, as these 
pages, and the records of the court, show a diminution, instead 
of an increase, in the quantity of business done by the presiding 
judge. 
“ Nor ought it to be deemed matter of reproach to those dis- 
tinguished persons who have filled this high office, that they have 
dedicated themselves to the public affairs, involving the welfare 
of the whole community, in preference to those matters which 
affect only private and individual interests. The labors of a 
principal minister of the crown must incontestably be greater, 
and must demand more of the chancellor’s time than they did in 
former ages, and the chancellor must not neglect the national 
weal for the sake of adjudicating the rights and claims of those 
who have the misfortune to be involved in litigation; and if there 
be, from this cause, a denial of justice to the subject, if the for- 
tunes of the suitors are swallowed up in the gulf of chancery, 
and they themselves often brought, by anxiety, delay, and disap- 
pointment, to a premature grave, the fault is not with the chan- 
cellor, who does not perform the various duties attached to the 
great seal, but in the legislature, which places on the shoulders 
of one person a load which, for centuries, has been too great for 
the most gigantic strength to bear.’ pp. 134—139. 


In regard to the objection frequently urged against the mode 
of taking evidence in the courts of chancery, the commission- 
ers make the following remarks: 


‘An objection that has been often made to the present mode of 
taking proofs in the court of chancery, is, that it deprives the 
judge, who is to decide the cause, of the benefit of an oral exam- 
ination, and an observation of the demeanor and conduct of the 
witnesses; but this objection cannot be removed, because it is 
obviously impossible for the lord chancellor, master of the rolls, 








354 Chancery Jurisdiction. [ Oct. 


and vice-chancellor, to take all examinations in person. But if 
it were otherwise, it would be necessary, either to have a court 
of chancery perpetually going the circuits of the country, or to 
bring all witnesses to London, which would be attended with 
serious inconvenience and heavy expense. 

‘ Another objection is, that the parties have not the opportuni- 
ty of being present by their counsel, to question and cross-exam- 
ine the witnesses viva voce. But we very much doubt whether 
any alteration, in this respect, could be introduced, which would, 
upon the whole, operate as an improvement. 

‘In the first place, such an alteration would increase the costs 
of a suit; and the time employed would also be lengthened, by 
objections taken, and by arguments raised, upon points of evi- 
dence : and a judge would be required of sufficient weight and 
authority to control the course of examination within legal and 
proper limits. And, even if such a judge were provided, the full 
benefit which results from the viva voce examination, before a 
judge and jury, in a court of law, could not be obtained, from 
oral examinations in the court of chancery, inasmuch as such 
examinations could not be taken in the presence of the judge 
who is to decide the cause. In cases of much doubt upon the 
facts, resort must still be had to the trial of issues before a jury, 
which course is now taken in all such cases, where that mode of 
trial is properly required. 

‘If we could feel satisfied that the increase of delay and ex- 
pense, which would probably follow from having open and pub- 
lic examination, conducted by counsel, could lead to any mate- 
rial saving of either, in the ultimate decision of a cause, we 
should be inclined to recommend the experiment, but we do not 
think that this would be the case. 

‘The result of the evidence, and of the experience of those 
amongst us who have had much practice in a court of equity, 
leads us to be satisfied that the instances are very rare in which 
there is even any suspicion of ultimate injustice, in consequence 
of the existing mode of taking evidence. 

‘The number of cases depending upon testimony so nicely 
balanced, that, after examining the evidence produced, with all 
its bearings, the conscience of the court cannot be satisfied with- 
out the assistance of a jury, is small, in proportion to the whole 
mass of cases submitted to the court of chancery: and this is 
evidently owing to the power, peculiar to courts of equity, of 
compelling the defendant to answer, upon his oath, to every 
statement which the plaintiff thinks fit to make in his bill. It 
may also be noticed, as an advantage belonging to the practice 
which we are now considering, that it preserves and records the 
evidence which is thus taken. 

‘Upon the whole, we are not prepared to recommend any 
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very considerable changes in the present mode of taking evi- 
dence.’ pp. 13, 14. 

‘Our attention has also been directed to another point, of some 
importance, connected with this subject, namely, whether the 
delay and expense of taking evidence by depositions might not 
be saved, by resorting at once to a jury, in those cases in which 
it appears probable that the facts will ultimately come to be set- 
tled by an issue. But, after mature deliberation, we think that 
no rule can be laid down for this purpose, except in the case for 
which we have provided, of an heir at law, entitled to an issue, 
upon the validity of a will of real property. 

‘In connexion also with this subject of evidence, it may be 
proper, in this place, to observe that some advantage will be de- 
rived, in the investigation of facts, from the power with which it 
is proposed to invest the master, of examining parties, and wit- 
nesses, viva voce, upon inquiries before him. If this power is 
judiciously exercised, and applied only to cases to which it is 
conveniently applicable, it may frequently save much time, and 
consequently much expense, in the prosecution of such inquiries, 
and in the subsequent proceedings ; for parties will often be in- 
duced to acquiesce in the conclusion drawn by the master, from 
facts brought before him in this manner, and recorded for the 
court, who would take exception to his report, if founded only 
upon the more imperfect mode of written examination.’ p. 15. 


The objection often made to the mode of trial in chancery, 
by those who are not well acquainted with the subject, that it 
has not the advantages of a trial by jury, is not well founded. 
Whenever there is any reasonable doubt upon the evidence, in 
the mind of the judge, a trial by jury at law, may in all cases 
be had, if desirable. But in adjusting long and perplexing 
accounts, and investigating and settling intricate and conflict- 
ing claims between a great many parties, much greater justice 
is attained, with much less difficulty and expense, by a refer- 
ence to a master in chancery, who can at leisure examine the 
parties and their witnesses, than can possibly be done in the 
unavoidable hurry of a trial before a jury. Indeed, in very 
many cases, if not a majority of the cases, which ordinarily 
arise, the advantages of a trial by jury, to say the least, are 
very questionable. Mr. Phillips, a popular writer on the law 
of evidence, has well remarked, that, ‘ Notwithstanding the 
splendid advantages which in practice as well as theory, em- 
anate from this wise and venerable institution, it is not to be 
disguised that in some, and those essential respects, it is liable 
to objections, from which an ordinary tribunal, constituted of 
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professional judges, would be more likely to be free. Jurors 
are liable to prejudice and bias, and even partiality, from local 
and personal connexion, their very prejudices in favor of right 
may frequently tempt them to put their oaths in peril by their 
desire to act according to their own notions of justice, when 
those are at variance with defined and general, but wise rules 
of law; they act but casually; they have no professional char- 
acter to sustain; they assign no reasons for their decisions; in 
practice they are not amenable for corrupt decisions; and it 
can rarely happen that their individual and personal charac- 
ters are at stake. In many instances, too, they are ill suited, 
by their previous habits, to decide on the effect of legal in- 
struments and other matters involved in and complicated with 
legal rules and presumptions. If such objections were not in 
practice to be counteracted by the discretionary aid, advice, 
and guidance of the presiding judge, and if the errors and mis- 
takes of juries were not to be subject to revision and correc- 
tion, it must be admitted by its warmest admirers, that this 
mode of trial would frequently be precarious and unsatisfac- 
tory.’ 

The courts of chancery have an advantage over the courts 
of law, therefore, in being able to adopt this mode of trial, 
or to dispense with it, as occasion and circumstances may 
require. 

We had intended to notice more particularly the evils at 
present complained of in the administration of equity in the 
English courts, and the remedies proposed and the measures 
adopted to avoid them, but as they have no necessary connex- 
ion with the chancery jurisdiction, and are not, therefore, 
generally applicable to the courts of chancery in this country, 
and as our remarks have already been extended to an unex- 
pected length, we have to refer those of our readers, who have 
the curiosity to inquire into these matters, to the works refer- 
red to at the head of this article. At the same time, we can- 
not but express our firm belief, that no one can rise from a full 
examination of the whole subject, without an entire conviction 
of the inestimable benefits of this jurisdiction. Even among 
all the trash industriously gleaned by Mr. Parkes, from the 
musty records and reports of parliamentary committees and 
proceedings, and from pamphlets and newspapers, ancient and 
modern, filled as they are with vulgar clamors against the 
abuses of all the courts, both of law and equity, we find no- 
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thing, since the days of the commonwealth, nor even then, like 
a distinct, serious proposition to abolish entirely the courts of 
chancery, and with them, that part of the English system of 
jurisprudence which is made up of the doctrines of these 
courts. Indeed, the circumstance, that notwithstanding all the 
complaints which have been made against the courts of chan- 
cery, they are crowded to overflowing with suitors for justice, 
denied them in the ordinary courts of law, so as to occasion a 
delay almost amounting to a refusal to hear their claims, is of 
itself sufficient to show the great importance of the chancery 
jurisdiction, in the estimation of those who, in forming their 
opinion, are least likely to be influenced by prejudice or to 
labor under mistake. 

We are unwilling to dismiss our subject without adverting 
more particularly than we have hitherto done, to American 
jurisprudence, so far as it relates to a chancery jurisdiction. 
It must be known to our readers that in all the United States, 
excepting Louisiana, the leading principles of the English com- 
mon law, not incompatible with the fundamental laws of their 
respective republican governments, have been adopted for, and 
constitute a considerable part of, their common law. And in 
all those states, where the English common law prevails, ex- 
cepting Pennsylvania, Rhode Island, Massachusetts, New 
Hampshire, and Maine, the principles of the English courts of 
equity are received as a constituent part of their juridical polity, 
and administered, either in separate courts of equity, or in the 
ordinary courts of law, by proceedings according to the course 
of procedure in courts of chancery. ‘The legal history of 
these states clearly shows the great evils resulting from the 
want of any courts having jurisdiction in equity. A gentle- 
man of the Philadelphia bar, referred to in Mr. Griffith’s Law 
Register, says, ‘in Pennsylvania the want of a court of equity 
is severely felt; there being an infinite number of cases in 
which justice cannot be effected by common law process, or 
the real merits be ascertained through the medium of a jury, 
without the discovery of truth by the oath of the party, and 
who cannot by a general verdict give the remedy which the 
nature of the case and the situation of the parties calls for. 
Actions against trustees, of account between merchants and 
partners, secret frauds, accident, and a variety of other cases, 
which form the appropriate subjects for a court of equity, are, 
under our present system, spun out to an interminable length, 
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and often without possibility or hope of an adequate remedy. 
In all those cases where specific performance is sought, either 
by restraining or preventing wrong, or compelling the party to 
comply specifically with his contract or duty, there is no re- 
dress at all. The consequence of this defect is that all, or 
most of these cases, are carried into the Circuit Court of the 
United States, where the parties by any contrivance whatever, 
can bring themselves within its jurisdiction, and which may be 
effected in most cases by crossing the Delaware.’ 

We have some reason to think that these are not the only 
evils which have been experienced in that state, for the want 
of a court of chancery.. For the courts of common law, re- 
volting from the rigor of their own rules, seem in many, if not 
in most cases, to have assumed authority, and attempted to ad- 
minister equity upon the ordinary processes of the common 
law. It may well be doubted whether, on the whole, the re- 
medy resorted to has not proved to be far more mischievous 
than the disease. 

In Rhode Island also, the state courts have, until recently, 
been so constituted, that we believe the distinction between 
law and equity, has not been very nicely observed, when it has 
been supposed that even tolerable justice might in any way be 
effected by the common law forms and processes. 

Maine, which but recently composed a part of Massachu- 
setts, and New Hampshire, which was once under the same 
jurisdiction, have both generally followed, almost part passu, 
the legislation in this commonwealth. But in regard to 
remedies in equity they are yet a little behind. 

The want of a court of equity was felt in Massachusetts at 
a very early period in her juridical history. The colonial le- 
gislature, at first, assumed this jurisdiction, and granted relief 
upon petition, in a summary way, where there was no remedy 
by the strict rules of the common law. In 1685 a law was 
passed by the general court of the colony to relieve themselves 
from this burdensome office. ‘The preamble and substance of 
the law was as follows: ‘Whereas it is found by experience 
that in many cases and controversies betwixt parties, wherein 
there is matter of apparent equity, there hath been no way 
provided for relief against the rigor of the common law, but 
by application to the general court, where by reason of the 
weighty affairs of the country of more public concernment, 
particular persons have been delayed to their no small trouble 
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and charge, and also great expense occasioned to the public 
by the long attendance of so many persons as that court con- 
sists of, to hear and determine personal causes brought before 
them. For ease and redress whereof it is ordered and enacted 
by this court, that the magistrates of each county within this 
jurisdiction, being annually chosen by the freemen, be, and 
hereby are authorized and empowered as a court of chancery, 
upon bill of complaint or information exhibited to them, con- 
taining matter of apparent equity, to grant summons or process, 
as in other cases is usual, briefly specifying the matter of com- 
plaint, to require the defendant’s appearance at a day and place 
assigned by the court, to make answer thereunto; and also to 
grant summons for witnesses in behalf of either party, to ex- 
amine parties and witnesses by interrogatories upon oath proper 
to the case, if the judges see cause to require it; and if any 
party, being legally summoned, shall refuse or neglect to make 
his appearance and answer, the case shall proceed to hearing 
and issue, as is provided in cases at common law, and upon a 
full hearing and consideration of what shall be pleaded and 
presented as evidence in any such case, the court to make 
their decree and determination according to the rule of equity, 
secundum equum et bonum, and to grant execution thereon.’ 
From these decisions an appeal was allowed to the next court 
of assistants, whose judgment was to be final, unless upon ap- 
plication of either party the general court should think proper 
to grant a second hearing at the county court, or, in arduous 
and difficult cases, to grant a hearing before the general court 
itself. Seeing the manifest failure of justice for want of some 
provision for the specific performance of contracts for the sale 
of lands, the fulfilment whereof the death of one of the parties 
might prevent, the legislature, three years before, empowered 
the county courts, where the land might be, ‘ the bargain be- 
ing legally proved to the satisfaction of the court,’ to authorize 
the heir, executor, or administrator of the deceased to execute 
deeds of sale for the same. 

In 1692, after the provincial charter, an act was passed by 
the legislature of the province, wherein it was enacted that 
there should be ‘a high court of chancery within the province, 
which should have power and authority to hear and deter- 
mine all matters of equity of what nature, kind, or quality so- 
ever, and all controversies, disputes, and differences arising 
betwixt co-executors and other matters proper and cognizable 
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to said court, not relievable at common law; the said court 
to be holden and kept by the governor or such other as he 
should appoint to be chancellor, assisted by eight or more of 
the council, who might appoint all necessary officers to the said 
court, which should be held at such times and places as the 
governor or chancellor, for the time being, should from time to 
time appoint.” And an appeal was allowed from the decrees 
of this court to their majesties (William and Mary) in coun- 
cil. ‘Two years afterwards this law was repealed by the pro- 
vincial legislature, because, to use the language of the act, 
‘ the court so constituted’ was found by experience not agree- 
able with the circumstances of the province, in divers respects 
not then so well considered or foreseen.’ That is to say, it 
was thought most fit, under the circumstances, to confer the 
authority to administer this branch of the law on other persons 
than those designated in the former act. And accordingly by 
the same act containing the repealing clause, a court was es- 
tablished with the same title and the same general chancery 
powers, which was ‘ to be held by three commissioners, being 
freeholders within the province, whom the governor, with the 
advice and consent of the council, should nominate and appoint 
for that service, assisted by five masters in chancery, to be ap- 
pointed as aforesaid.’ And an appeal in certain cases was 
also allowed from the decrees of this court to their majesties 
in council. And it was further provided that all processes 
already made should be valid and all cases depending in chan- 
cery should be proceeded in, and carried on to a final issue. 
And by the same act the fees, for the several writs and pro- 
cesses in chancery, were established. 

By the provincial charter it was provided that all laws 
should ‘-be by the first opportunity after the making thereof 
sent or transmitted’ to the sovereign for his disapprobation or 
allowance ; and if the same should be disallowed and rejected, 
and so signified by the crown to the governor of the province, 
within three years next after presentation for allowance, they 
were ‘thenceforth to cease, determine, and be void.’ It is 
generally understood that the act last mentioned was disap- 
proved by the crown, and the disapproval signified in due 
form, whereby it ceased to have effect; but we have been 
unable to find the order for disallowance or any thing on re- 
cord to this effect. Hutchinson says, ‘seven years had pass- 
ed and four different acts had been sent, one after another, 
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to England, for establishing courts of justice, before the royal 
approbation could be obtained.’ 

From this period we may date the want of a chancery ju- 
risdiction in Massachusetts. And it appears not to have been 
occasioned by any aversion or dislike of the people of the 
province to a court of equity; but by a disagreement between 
them and their sovereign, in respect to the manner in which 
the court should be established. ‘The importance of such a 
tribunal was perceived and acknowledged, but they chose 
rather to submit to the evils of an imperfect system, than to 
establish the court upon a plan agreeable to the views of the 
crown. 

Shortly after the rejection of this act, however, application 
was made to the legislature, ‘ that provision might be made by 
law, for relief in equity in cases not relievable by the strict 
rules of the common law.’ And the legislature accordingly, 
‘to the intent that justice and equity might be jointly admin- 
istered,’ by the act of 10. W. 3. ch. 14, empowered the 
courts of common law, ‘ where the forfeiture or penalty annex- 
ed unto any articles, agreement, covenant, contract, charter- 
party, or other specialties, or forfeiture of estates on condition 
executed by deed of mortgage, or bargain and sale with de- 
feasance, should be found,’ ‘ to moderate the rigor of the law, 
and on consideration of such cases according to equity,’ to en- 
ter up judgment for the just debt and damages, except that in 
real actions upon mortgage or bargain and sale with defeas- 
ance, the judgment should be conditional that the mortgagee or 
vendee should pay the sum so found due in two months, 
or the plaintiff should recover possession of the estate de- 
manded. And provision was made by this and the act 12 
Anne, ch. 1, for the redemption of estates Mortgaged, within 
three years after entry of the mortgagee, for breach of the con- 
dition. 

It was found, in the course of time, that the act of 10 W. 
3, before referred to, was defective, inasmuch as it did not 
make sufficient provision for cases where bonds or contracts 
or other specialties were entered into for the payment of 
money or the performance of other matters and things at dif- 
ferent times, so that the obligee, in such cases, met with diffi- 
culty in recovering his debt; and therefore, by an act of the 
8 and 9 Geo. 2, ch. 2, this difficulty was removed by em- 
powering the courts to enter up judgment in such cases for 
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the whole penalty, and to award execution, from time to time, 
only for such sum as might be found, in equity and good con- 
science, to be due. 

It does not occur to us that there were any other acts giv- 
ing any important jurisdiction in equity to any courts during 
the provincial government. Our ancestors were a plain peo- 
ple, strangers to refinement and subtleties ; comparatively few 
in numbers ; and their transactions few and simple; lawsuits 
were therefore probably rather unfrequent, and never very in- 
tricate ; and the want of an equity jurisdiction was more pa- 
tiently endured than it probably otherwise would have been. 

Immediately after the adoption of the constitution of this com- 
monwealth, the provincial acts, giving a sort of jurisdiction in 
equity to the courts of common law, in cases of forfeitures of 
penalties and conditions, and relating to mortgages, were in sub- 
stance re-enacted by the act of 1785 ch. 22, to which there 
have been several additional acts, particularly regarding mort- 
gages and equities of redemption. And by the act of 1783, 
ch. 32, §4, the colonial Jaw authorizing the courts to empower 
the executors or administrators of a deceased obligor, cov- 
enantor, or contractor, to make conveyances of real estate, 
which the deceased in his lifetime had agreed to convey, was 
with some additions and amendments also re-enacted. By 
the act of 1811, ch. 75, §4, the Supreme Judicial Court were 
empowered to enforce the execution of trusts according to 
the course of proceedings in equity, in all cases where real 
estate should be holden in trust for the use and benefit of any 
county by any conveyance whatsoever, and no convenient and 
effectual remedy existed at common law. 

The evils arising from a want of power in the courts to en- 
force trusts and the specific performance of contracts, at length 
induced the legislature to take the subject again into consid- 
eration. 

By the act of 1817, ch. 87, the justices of the Supreme 
Judicial Court were further empowered ‘to hear and deter- 
mine in equity all cases of trust arising under deeds, wills, or 
in the settlement of estates, and all cases of contract in writing 
where a party claims the specific performance of the same, 
and in which there may not be a plain, adequate, and com- 
plete remedy at law.’ The insurmountable difficulties in the 
apportionment of marine losses in courts of law, among a great 
number of persons, also gave rise to further legislation. By the 
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act of 1818, ch. 122, owners of vessels and freighters or pro- 
prietors of goods were allowed to proceed in equity before the 
Supreme Judicial Court, in certain cases, ‘for a discovery 
of the total amount of any losses or damages and also of the 
value of the vessel, appurtenances, and freight, and for an 
equal distribution and payment thereof among the freighters 
and proprietors, in proportion to their losses, according to the 
rules of equity.’ And the court were empowered to hear and 
determine such cases in the same manner as a court of equity 
would do. Difficulties, likewise, frequently occurred in the 
administration of justice in controversies between copartners, 
joint tenants and tenants in common ; and it was also found 
that no complete remedy was afforded in many cases of 
wrongful detention of specific chattels peculiarly valuable to 
the proprietor. And by the act of 1823, ch. 140, the same 
court were therefore empowered to hear and determine in 
equity all cases of disputes between copartners, joint tenants, 
and tenants in common, where there might not be an adequate 
and complete remedy at law; and to compel the delivery of 
specific chattels in certain cases. ‘The power of administer- 
ing preventive justice in cases of waste and nuisance, was at 
length found to be indispensable. And by the act of 1827, 
ch. 88, power was given to the same court to hear and deter- 
mine in equity all cases of waste and nuisance where there 
is not a plain, adequate, and complete remedy at law, and to 
grant injunctions in such cases whenever equitable circumstan- 
ces should require itto be done. In addition to the above acts 
several acts have been passed relative to the course of pro- 
ceedings in chancery in the cases where the court have power 
to hear and determine causes in equity. 

Thus far legislation upon the subject of jurisdiction in equity 
has gradually proceeded in Massachusetts and no farther. 
Since the adoption of the constitution of this state, it has been 
uniformly progressive. But there have been many obstacles 
to be overcome. Consequently many unsuccessful attempts 
were made before any material alteration in the old system 
could be effeeted. When our constitution was framed, sim- 
plicity of manners, singleness of dealing, and inveterate habits, 
probably, rendered the imperfections of this system less per- 
ceptible and more tolerable than it would have been under less 
auspicious circumstances. Since that time the increasing in- 
conveniences and evils resulting from it, have long been borne, 
VOL. II.—NO. IV. 47 
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from a blind regard to ancient laws and usages, ignorance of 
the nature and advantages of a chancery jurisdiction, and dread 
of the unknown consequences of achange. False and ground- 
less prejudices and prepossessions have been, under these cir- 
cumstances, more readily entertained against courts of equity. 
The vulgar notions respecting these courts in England have 
been inculcated and received here without examination, or 
question. Abuses of the system have, by a common error, 
been mistaken for vices inherent and inseparable from the 
system itself. Equity has been represented to the inflamed 
imagination as a shapeless monster that would destroy the law; 
and the court of chancery has been described as a sort of 
bottomless pit where thousands of suitors are ingulfed in ruin. 
It has been ignorantly supposed by some, that the power of a 
court of chancery would overturn every thing that is settled in 
the law, remove ancient land-marks, drag to light and expose 
frailties in titles hallowed by time, rake the ashes from old and 
forgotten controversies, and involve the community in endless 
litigation and distress. We regret that such extravagant notions 
should have received any countenance from gentlemen of the 
bar in Massachusetts and the other states, where such a 
jurisdiction has not been established. An acquaintance with 
the system of jurisprudence from which our laws have prin- 
cipally been derived, would have led them to be informed and 
convinced, that equity follows the law, that it, above all things, 
abhors iniquity, and that the great rule by which its courts are 
always governed is, that no suitor for equity, under any pre- 
tence or plea, shall have their aid, who is not willing and will 
not engage at the same time as a condition precedent, to do 
complete equity to his adversary. This must be enough to 
satisfy any honest man, that he has nothing to fear from the 
powers of courts of chancery. The fears of the rest of the 
community cannot be entirely allayed, nor their grounds of 
complaint entirely removed, but by abolishing all law and all 
courts of justice : 
No rogue e’er feels the halter draw 
With good opinion of the law. ‘ 

But for the credit of the legal profession and for the interest 
of the commonwealth we are glad to see that sounder opinions 
are fast gaining ground in Massachusetts. ‘This must in part 
be attributed to the experience of the great benefits which have 
resulted even from the very limited powers which have been 
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conferred on the Supreme Judicial Court to hear and deter- 
mine causes in equity, and more especially from the acts which 
have recently been enacted. As the jurisdiction in equity in 
this state has been from time to time enlarged, the prejudices 
against it have been gradually vanishing. Many, who had prac- 
tised so long under the harsh system of the old common law, 
and become so familiar with its stern and rugged features, that 
they could at first scarcely be made to believe that any improve- 
ment could be made in it ; and who, from want of acquaintance 
with the principles of equity, had entertained false and extrav- 
agant notions respecting it, and had therefore acquired a 
particular aversion to courts of chancery,—are ready to ac- 
knowledge their error, and to confess that great advantages 
have resulted from the legislative acts which have already 
been passed upon this subject. 

But although much has been accomplished, much yet re- 
mains to be done. ‘The system of jurisprudence in Massa- 
chusetts is still very imperfect. Many cases of trust, fraud, 
accident, account, and mistake; and many cases where sub- 
stantial justice requires that certain facts should be disclose 
or that particular acts should be enjoined or inhibited, daily 
occur wherein the courts have at present no power to afford 
adequate relief. In short, the changes which have taken place 
in society and the increased extent of commercial transactions, 
require that corresponding changes and improvements should 
be made in the laws and in the judiciary system. ‘The time 
has come when this state ought to be no longer without a tri- 
bunal empowered to administer justice upon the principles of a 
court of equity. How this tribunal shall be constituted, we do 
not think it important for us now to inquire. Whether a sep- 
arate court shall be created for this purpose, or whether this 
power shall be vested in some one or more of the justices of 
the Supreme Judicial Court, and the number of those judges 
increased, so as to enable them to despatch the business of the 
court, which must consequently increase, remains for the wis- 
dom of the legislature to determine. 

It seems to be a pretty general opinion among the bar in 
this state, that something must be done in this matter immedi- 
ately. The ordinary business of the Supreme Judicial Court 
in proceedings at law, has within a few years increased and 
accumulated, so that the present judges are scarcely able, with 
constant exertion, to dispose of it. The equity jurisdiction, 








366 Chancery Jurisdiction. [Oct. 1829. ] 


which they now exercise under the late statutes, has greatly 
augmented their labors. Either a new court must be created 
to hear and determine causes in equity, probate appeals, and 
matters of that kind; or another judge or judges must be ap- 
pointed to sit with the present judges of the Supreme Judicial 
Court, or there must be a delay in the administration of justice 
amounting nearly to a denial of it. It is hoped and expected 
that the subject will receive the early and serious consideration 
of the legislature of Massachusetts at their next session. 














DIGEST OF RECENT DECISIONS. 


This Digest contains the principal cases in 
PICKERING’S REPORTS, No. 2, Vol. VI. 
WENDELL’S REPORTS, Vol. I. 


ACTION. 


1. An agreement reciting that E. and others, whose names are sub- 
joined, purchasers of pews, &c. claim of W. and others, whose 
names are subjoined, original subscribers to build the meeting- 
house, &c. and referring the claim to arbitration, was signed by 
about fifty persons, and the arbitrator made an award. In an 
action on the agreement brought by some of the signers as pur- 
chasers of pews, against the others as original subscribers, it 
appeared on the general issue, that the defendants also were 
purchasers of pews, and it was held that the action could not 


be sustained for want of proper parties. Eastman v. Wright, 6 
Pick. 316. 


2. A party having a demand for three tons of hay, delivered in 
pursuance of one contract, sues and recovers judgment for one 
ton. He cannot bring a suit for the remainder, but loses it. 
Miller y. Covert, 1 Wend. 487. 

ACTION ON THE CASE. 


1. Case for seduction will not lie where the female is over the 
age of 21, unless she be in the actual service of the plaintiff, 


so as to constitute the relation of master and servant. Millar 
v. Thompson, 1 Wend. 447. 


2. A justice of the peace makes an erroneous return to a writ of 
certiorari, that a power of attorney was produced and proved 
by the party appearing for the plaintiff. In a suit against the 
justice for such false return, no damage will be recovered by 
the plaintiff, unless he actually sustained damages. ord v. 
Smith, 1 Wend. 48. 

ADVERSE POSSESSION. See EsectMenr. 

AGENT. See Principal AND AGENT. 


AGREEMENT. 
1. Where the defendant sold the plaintiff a grocery store for a 





368 Digest of Recent Decisions. [ Oct. 


sum of money stated in the deed, and agreed verbally not to 
carry on the same kind of business within a certain distance, it 
was held to be a sufficient consideration for this agreement, 
that the plaintiff was thereby induced to make the purchase. 
Held also, that such agreement was consistent with the deed 
and did not relate to the conveyance of land, and so might be 
proved by parol evidence. Pierce v. Woodward, 6 Pick. 206. 


See AcTION. 

ARBITRATION. 

1. In debt on an award, a plea that no award was made according 
to the terms of the submission, is bad, inasmuch as it does not 


deny, or confess and avoid the award set forth in the declara- 
tion, except argumentatively. Bean v. Farnam, 6 Pick. 269. 


to 


- In cases of corruption in arbitrators, or where they exceed 
their authority, or commit gross mistakes in their award, the 
defendant may obtain relief by pleading the matter in an action 
on the award. Thus a pleathat the arbitrators omitted to take 
into consideration certain promissory notes submitted to them, 
is valid. So a plea that they took into consideration mat- 
ters not within the submission. JD. 


3. % an action on an award, a plea that the arbitrators made a 
gross mistake, for that they included in the award demands not 
included in the submission and omitted to include others which 
were submitted, and in several instances made the defendant 
debtor twice for one and the same thing, (not specifying the 
claims improperly allowed or disallowed or twice allowed,) 
was held bad for duplicity, and also for want of certainty. Jb. 


4. Nil debet is a good plea to an action of debt upon an award. Jb. 


5. An award may be good in part, and void for the rest. M‘Bride 
v. Hagan, 1 Wend. 326. 

6. An award on submission by three partners to settle the terms 
of dissolution, is held not to include and virtually satisfy and 
discharge a note given by two of three partners to the third, 
there being no proof that the note was produced to the arbitra- 
tors or that it was a partnership transaction. Harris v. Wilson, 
1 Wend. 511. 


See ExecuTOR AND ADMINISTRATOR; PaRTNERSHIP. 
ARREST. See Maticious Suit; Fatse ImprisoNMENT. 
ARREST OF JUDGMENT. See VARIANCE. 


ASSIGNMENT. 


i. Where a debtor makes a general assignment of his property in 
trust for the benefit of his creditors, a creditor who by a trustee 
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process attaches the funds in the hands of the assignees, will 
be entitled to payment, in preference to creditors who execute 
the assignment subsequently to the attachment. Ward v. Lam- 
son, 6 Pick. 358. 

2. Where such assignees employed the debtor himself to collect 
for them the proceeds of certain property included in the as- 
signment, in another state, which he did, and before he paid 
over the same, the assignees were summoned as his trustees, it 
was held, that they were chargeable as such, the debtor being 
considered as their servant, and a receipt of the money by him 
as a receipt by themselves. 16. 


3. An assignment of goods at sea and their proceeds, is sufficient 
to pass a legal title to the proceeds. Hodges v. Harris, 6 Pick. 
360. 


4. An assignment of specified sums of money due from sundry 
persons, with a clause of covenant that ‘each and every sum 
should be well and truly paid,’ is a guaranty of the payment; 
and in order to maintain an action against the guarantor it is 
necessary to allege demand upon the debtors whose debts were 
so assigned. Mechanic Fire Ins. Co. of N. Y. v. Ogden, 1 
Wend. 137. 


ASSUMPSIT. 


Two parties agree that one shall become bail, and the other shall 
indemnify him for one half of the amount he may be liable to 
pay on the bond. An amount is paid to which both equally 
contribute. A part of this amount is afterwards reimbursed to 
the bail. He is liable in assumpsit to pay one half of the 
amount so received to the party who entered into the agree- 
ment with him. Smith v. Hicks, 1 Wend. 202. 


ATTACHMENT. See PartTNERSHIP. 

ATTORNEY. See PartNeERsHIP. 

BAIL. 

The regularity of proceedings in a suit cannot be examined in a 
collateral action, as the proceedings against the principal, in a 
suit against bail. Riley v. Seymour, 1 Wend. 143. 

BANKRUPTCY. 

1. An assignment by commissioners of bankruptcy in a foreign 
country, does not operate a legal transfer of the bankrupt’s 
property in the United States, as against a creditor of the bank- 
rupt. Blake vy. Williams, 6 Pick. 286. 

2. Thus where W., in England, to whom M. a citizen of Massa- 


chusetts was indebted, became a bankrupt, and after an assign- 
ment of his effects by commissioners of bankruptcy, but before 
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notice of it had reached this country, the debt due from M. was 
attached in his hands by a foreign attachment, in favor of B. a 
citizen of Massachusetts and a creditor of the bankrupt; the 
attachment was held valid against the assignment. Ib. 


3. Whether an assignment made by the bankrupt himself to the 
same assignees and for the same purposes, of his property here, 


would be valid against a subsequent attachment here, quere. 
Ib. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Where a promissory note on demand, with interest under the 
legal rate payable semiannually, made by H. & C. copartners, 
in the name of the firm, to C. or his order, was endorsed to the 
plaintiff after six months as collateral security for money bor- 
rowed by C., it was held, in an action against H., the surviving 
partner, that under those circumstances the plaintiff took the 
note subject to all the equity existing against it in the hands of 
C., the payee. Thompson vy. Hale, 6 Pick. 259. 

2. In asuit against the maker of a note which had been endorsed 
by the payee to the plaintiff when overdue, it was held, that 
the defendant could not set off notes of the payee which he 
held, where they had not been regularly filed in set-off ; but he 
might show that they were given as evidence of payment of 
the note in suit. Braynard vy. Fisher, 6 Pick. 355. 


3 A. L. makes a promissory note, and under it writes an order 
on L. M., requesting him to pay it ‘ and hold it against him in 
their settlement.’ This was held to be a bill of exchange, and 
an oral acceptance of it was held to be binding. Leonard vy. 
Mason, 1 Wend. 522. 


4. One partner cannot bind his copartner without his consent, 
by the endorsement in the partnership name, of a note belong- 
ing to the firm, as security for the debt of a third person, where 
the creditor knew that the endorsement was made without the 
knowledge of one of the partners, and was not in the ordinary 
course of the partnership business. Laverty v. Burr, 1 Wend. 
529. 


5. A, in New York, being indebted to B, in Birmingham, Eng- 
land, remitted to him a bill at sixty days sight, drawn by a 
merchant of New York on one in London, payable to the order 
of B, who sent it to his banker in London to collect. The 
drawee refused to accept, and on maturity, to pay, the bill. 
B’s banker gave him no notice of the refusal to accept until 
after the refusal to pay. B gave notice to A of the dishonor 
of the bill as soon as he could after receiving it himself. It 
was held that B was not answerable for any laches. Van 
Wart y. Smith, 1 Wend. 219. 
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6. On a note’s becoming due, it was agreed to accept a part of 
the amount in money, and notes on a new credit for the re- 
sidue. This agreement is a nudum pactum and void. The 
amount agreed was paid and new notes tendered. The hold- 
ers may retain the money, and are not obliged to accept the 


new notes in satisfaction of the one due. Miller vy. Holbrook, 
1 Wend. 317. 


7. A note made for the purpose of being discounted by an Insur- 
ance Company, acting as a banking company, but without 
being authorized so to do by their charter, and being discount- 
ed by such company, cannot be sued and declared on as a pro- 


missory note by such company. Uzica Insurance Company v. 
Hunt, 1 Wend. 56. 


8. Notes executed and to be delivered on a condition which fails, 
are void. Artcher v. Whalen, 1 Wend. 179. 


9. Giving a negotiable note is not payment unless so agreed. 
Van Ostrand y. Reed, 1 Wend. 424. 


10. A party who endorses on a note, ‘I guaranty the collection 
of this note to G. L.,’ is liable only in case the note cannot be 
collected by G. L. of the makers by the use of reasonable dil- 
igence. Cumpston v. M‘Nair, 1 Wend. 457. 


11. Two are jointly interested in a quantity of salt; they are part- 
ners as to this interest, and a note made by one, in the name of 
both, for any debt arising out of the management of this joint 
property, is valid as a partnership note. 1b. 


BY-LAW. 


1. Whether a by-law of a bank, providing that the stock of every 
stockholder should be pledged to the bank for any sum which 
he owed it, creates a lien on the shares of a stockholder against 
his creditors, quere. Nesmith v. Washington Bank, 6 Pick. 324. 


2. A by-law of a corporation may be good in part and void for 
the rest ; but is not void merely in consequence of enacting 
provisions which are contained in the public laws. Rogers v. 
Jones, 1 Wend. 237. 


CHARTER-PARTY. 


1. The owner of a vessel, by an instrument under seal, chartered 
her to one L. from Boston to South America and back to Bos- 
ton. He covenanted to keep her in good condition, to victual 
and man her, and that L. should load her at Boston and at Rio 
Grande with such goods as he should think proper, contraband 
excepted, and should appoint the master; in consideration of 
which, L. covenanted to pay him in full for the freight or hire 
of the vessel $600 per month in 30 days after her return to 


VOL. Il.—NO. IV. 48 








372 Digest of Recent Decisions. [ Oct. 


Boston. The vessel sailed with a master appointed by L. 
and a cargo belonging to him, which was assigned during the 
voyage. At Rio Grande the proceeds of the outward cargo 
were invested in a return cargo, the bill of lading stating that 
the same was to be delivered to L. or his assigns, at New York 
or Boston, he or they paying freight for the same, and that the 
vessel was bound to New York. Upon her arrival at New 
York the owner took possession of her and refused to deliver 
the cargo, claiming to retain it for freight. It was held that 
he had no lien on the cargo for freight, but that his only re- 
medy was upon the personal covenant of L. in the charter-party ; 
and that the instrument did not cease to be binding on him by 
reason of the vessel’s going to New York, so as to give him a 
right to take possession of her there and by that means acquire 
aright to freight on the merchandise on board. Pickman v. 
Woods, 6 Pick. 248. 


. A ship-master having agreed to take the defendant’s schooner 
for the purpose of getting employ in the freighting business, 
engaged to victual and man her, and pay half of all port charges, 
pilotage, &c. and the defendant engaged to pay the other half, 
together with eight dollars per month for one man’s wages, 
and to put the schooner in sufficient order for the business ; 
and all money so stocked in the schooner, whether for freight 
or passage or whatever, was to be equally divided between the 
master and the defendant, each party accounting for the above. 
Held that the master was owner pro hac vice ; that the con- 
tract did not make him and the defendant partners; and that 
the defendant was not answerable to a shipper of goods which 
had not been delivered according to the bill of lading. Cutler 
v. Winsor, 6 Pick. 335. 


3. Where a vessel is chartered without any limitation of time, it 
is an indefeasible hiring for every voyage which she shall have 
undertaken before notice from the owner of his intention to 
put an end to the contract. Ib. 


COMMON CARRIER. 


A farmer who undertakes to carry a load of goods for another, 
but whose business is not that of carrying goods, is not liable 
as a common carrier. Satterlee vy. Groat, 1 Wend. 272. 


CONDITION. 


A deed by a parent to a child is conditioned that the child shall 
pay the parent’s debts. After the death of the grantor a de- 
mand is made upon the grantee of a debt due from the grantor, 
which he refuses to pay. This is a forfeiture of the estate to 
the heirs of the grantor. And may be construed or in a deed. 
Jackson v. Topping, 1 Wend. 388. 


i) 








1829. ] Digest of Recent Decisions. 373 


CONSIDERATION. See AGREEMENT, 1. 

CONTRACT. See AGREEMENT; PLEADING. 

CONVEYANCE. See Grant. 

CORPORATION. 

In meetings of the stockholders of a company whose stock con- 
sisted of 8000 shares, 751 of which belonged to the company 
in general, and the others to individuals ; no officer of the com- 
pany had a right to vote upon the 751 shares belonging to the 
company. Ex parte Desdoity, 1 Wend. 98. 

See By-Law; STATUTE. 

COSTS. 


A party in interest defending a suit in the name of another, will 
be ordered to pay the costs. Jackson v. Van Antwerp, 1 
Wend. 295. 

See EXECUTOR AND ADMINISTRATOR, 2. 


COVENANT. 


Where the grantee of land is evicted of a third of the premises 
by tenant in dower, the damage in an action on the covenant 
for quiet enjoyment, is the present value of an annuity equal 
to the interest on a third of the consideration money paid to 
the defendant for the premises, for the time of the probable 
expectation of life to the tenant in dower. Wager v. Schuyler, 
1 Wend. 553. 

See PLEADING. 

DAMAGES. See Covenant. 

DEED. See ConpirTion. 

DEVISE. See WILL. 

DUTIES. 


The United States have a lien on goods imported, only for the 
duties on the specific goods, and not for other debts due from 
the importer. Hodges v. Harris, 6 Pick. 360. 


EJECTMENT. 


The grantor of a lot continued in possession 27 years without 
any act of ownership on the part of the grantee. This posses- 
sion not appearing to have been adverse, the title of those 
claiming under the grantee was valid; and the occupant was 
not entitled to notice to quit, as he did not stand in relation of 
tenant to the owners. Jackson y. Burton, 1 Wend. 341. 


ESCAPE. See SHERIFF. 
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ESCROW. 


A widow releases dower in consideration of four promissory notes, 
the deed of release and notes being executed, and all put into 
the hands of a third party to be delivered to the parties respec- 
tively on the delivery of possession of the premises to the 
grantee. The widow dies before the delivery of possession. 
The notes are void. Artcher y. Whalen, 1 Wend. 179. 


EVIDENCE. 


A party in interest cannot be compelled to give testimony in a 
suit; it depends on his own consent. The People v. Irving, 
1 Wend. 20. 


See SaLe or CuatTTELs, 3; INsuRANCE,10; WiLL ; Trusts. 
EXECUTION. 


1. An officer having a joint execution against two whose several 
property he attached on the original writ, is not bound to levy 
equally, so far as may be practicable, on the property of each, 
but may levy on any of the property attached, without regard 
to a second attachment made by him at the suit of a creditor 
of one of the same defendants. Parker vy. Dennie, 6 Pick. 227. 


2. Where an officer unlawfully refuses to levy an execution upon 
money in his hands, the remedy is an action on the case, and 
not assumpsit for money had and received. Jb. 


3. Sale by a sheriff on execution of all the right, title, and inter- 
est of the defendant in a piece of land which he claimed, but 
of which he never had possession, gives the purchaser no title, 
and conveys to him no interest in the land, and a right subse- 
quently acquired by him does not enure to the benefit of such 
purchaser. Jackson vy. Hagerman, 1 Wend. 502. 


See PARTNERSHIP. 
EXECUTOR AND ADMINISTRATOR. 


1. If an administrator submits to arbitration a demand against the 
estate of his intestate, the award will be binding upon him. 
Bean v. Farnam, 6 Pick. 269. 


2. An administrator pleads the general issue and also plene ad- 
ministravit, the latter plea is confessed by the plaintiff, and judg- 
ment to be levied on goods of intestate, quando acciderint, on 
the former; the administrator is not liable de bonis propriis 
for costs. Pope v. Delavan, 1 Wend. 68. See also Van Pat- 
ten v. Badger, 1 Wend. 69. 


3. Two, of three administrators, may compromise a claim, and 
release a debtor to the estate, without the concurrence, and 
contrary to the express wish, of the other. Murray v. Blatch- 
ford, 1 Wend. 583. 
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FALSE IMPRISONMENT. 


1. A replication de sua injuria propria, in an action for false im- 
prisonment, is good only where the matter alleged in the plea 
is by way of excuse and not as giving a right. Griswold v. 
Sedqwick, 1 Wend. 126. 

2. An arrest of Daniel S. G. upon a writ against Samuel S. G. is 
a false imprisonment, though the person arrested is in fact the 


same against whom the process was intended to have been is- 
sued. Ib. 


3. A manual touching of the body or actual arrest, is not neces- 
sary to constitute arrest and imprisonment; it is sufficient that 
the party is within the power of the officer arresting and sub- 
mits to the arrest. Gold v. Bissell, 1 Wend. 210. 

FOREIGN JUDGMENT. 

1. In an action of debt upon a judgment of a court of record of 
another of the United States, nul tiel record is a proper plea ; 
and the issue is to be tried by the court alone, so that the plea 


should conclude with a verification, and not to the country. 
Hall vy. Williams, 6 Pick. 232. 


2. If the record of such judgment states that the defendant had 
notice of, or appeared in defence to the action, it seems that he 
cannot contradict it by a plea and issue to the country thereon; 
but if notice or appearance is not alleged in the record, he may 
avoid the effect of the judgment here, by showing that he was 
not within the jurisdiction of the court by which it was ren- 
dered. Ib. 


3. Where in the record of such a judgment against W. and F. it 
appeared from the officer’s return, that no process had been 
served on F., and that the plea was filed by one G. as attorney 
to W., and the record did not allege that F. had ever been with- 
in the state where the judgment was rendered, it was held that 
a recital by the clerk before the entry of the judgment, stating 
that ‘W. and F. came by their said attorney,’ &c. could not be 
taken to be an assertion of record that F’. appeared to the action. 
Ib. 


4. It was likewise held, that the plaintiff could not amend his 
declaration by striking out the name of F, for the judgment 
being entire, if it was a nullity with respect to one of the de- 
fendants, it was in the whole. Jb. 


5. It seems that in an action of debt upon such a judgment, the 
defendant may, under a plea of nil debet, show that the court 
rendering the judgment had no jurisdiction over his person. Jd. 


6. The allegation ina record, that the defendant appeared by his 
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attorney, may in general be contested, no proof being ordina- 
rily required of the authority to act as attorney. Jb. 


. A judgment recovered in one of the United States against a 
citizen of another, who at the commencement and during the 
pendency of the action was not within the state in which the 
suit was brought, and never was served with process, nor ever 
appeared to the action, though he had knowledge of its being 
commenced, is not binding upon him, out of the state in which 
the judgment was recovered. Woodward y. Tremere, 6 Pick. 
354. 


FORGERY. 


In part payment of a balance of account on a settlement, A draws 
an order, dated Nov. 4th, on B, to deliver a cow to C, which 
is delivered to C accordingly. A at the same time, Nov. 4th, 
gives his note to C for $12, the remainder of the balance of 
account. On a settlement with B, the order on him for the 
cow being now /functus officio comes back into the hands of A, 
who alters the date from the 4th to the 14th of Nov. for the 
fraudulent purpose of proving a ground of demand against C, 
subsequent to Nov. 4th. A had, by proposing to set off the 
value of this order, induced C to discontinue a suit on the $ 12 
note, and had subsequently sued C for the value of the cow, 
‘and got judgment, but without actually producing the altered 
order in evidence. This is held not to constitute forgery, for 
A did not utter the altered order, nor was the alteration calcu- 
lated to effect the fraud intended and in fact expected by him. 
The People v. Fitch, 1 Wend. 198. 


FREIGHT. See Cuarter-Parry. 


GRANT. 


A grant by the sovereign authority, of lands, waters, fishing, &c. 
within certain limits including the waters of a bay of the sea, 
partly above and partly below low water mark, will convey the 
soil under the water, and also the exclusive right of fishing, 
within those limits, subject, however, to the right of navigation 
by the public. Rogers v. Jones, 1 Wend. 237. 


GUARANTY. See Brits or EXcHANGE AND PROMISSORY 


Notes, 10; AssiGNMENT, 4. 
HIGHWAYS. 


Damages being awarded by authorized commissioners for land 
taken for a projected highway, the party is entitled to them, 
though the proceedings in regard to the highway are discon- 
tinued, and the land be not taken forthe purpose. Hawkins v. 
Rochester, 1 Wend, 53. 
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INJUNCTION. 


Upon a bill in equity filed by the proprietors of a toll bridge built 
many years ago under authority from the legislature, praying 
for an injunction to restrain the defendants from erecting an- 
other bridge so near as to interfere with the plaintiffs’ fran- 
chise, the court refused to grant a temporary injunction before a 
hearing on the merits, on the grounds—that the defendants 
likewise professed to act under authority from the legisla- 
ture, and denied the exciusive right of the plaintiffs to the ex- 
tent claimed by them,—and that the injury which the plain- 
tiffs might suffer by the delay was not in its nature irreparable. 
Proprietors of Charles River Bridge v. Proprietors of Warren 
Bridge, 6 Pick. 376. 


INSURANCE. 


1. A vessel was owned by the plaintiff, the master, A, and B, 
one quarter each; and the plaintiff effected insurance upon her 
in his own name for whom it might concern, for six months. 
Before she sailed, he gave a power of attorney to one P. to 
sell his quarter, and in a subsequent letter of instructions he 
and A authorized P. and the master to sell their respective 
quarters after the delivery of the outward cargo. After such 
delivery a bill of sale under seal of the two quarters belonging 
to the plaintiff and B, was made by P. alone to the master for 
himself and A, and the master drew bills upon A, in favor of 
the plaintiff and B, for the purchase money, which were pro- 
tested for non-acceptance. The vessel was lost after the sale 
and within the six months, but the loss was not known until 
after the bills had been protested. In an action on the policy 
by the plaintiff for the benefit of the assured, it was held, that 
the power of attorney to P. alone, was revoked by the subse- 
quent letter of instructions to him and the master. Copeland 
v. The Mercantile Ins. Co. 6 Pick. 198. 


2. That a sale in pursuance of such instruction must be made by 
the master and P. jointly. Jb. 


3. That the deed of sale being in the name of P. and signed ‘P. 
attorney to C,’ (the plaintiff) was insufficient in point of form. 
b. 


4. That the master, being an agent to sell, could not himself be 
the purchaser, and so nothing passed to him by the sale. Jb. 


5. That as A repudiated the sale, and the ratification, if any, 
on the part of the plaintiff and B, must have proceeded on the 
ground that A was a joint purchaser with the master, the sale 
was entirely invalid, and so the ownership of the vessel re- 
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mained the same at the time of the loss as at the date of the 
policy. Ib. 


6. That a revocation by the master, pending the action, of the 
plaintiff's authority to claim indemnification for the master’s 
quarter part of the loss, did not affect the plaintiff’s right to re- 
cover in this action for the other three quarters. Jb. 


7. And that he might so recover under counts alleging respec- 
tively, that the insurance was made for the benefit of one of 
the owners, and that he was interested to the whole amount 
insured. Jb. 

8. A policy made on cargo by L. B. & Co. ‘on account of the 
owners,’ may be shown to have been intended, and be applied 
to the interest of two out of three joint shippers, as if it had 
been ‘for whom it may concern.’ Catlett v. Pac. Ins. Co. 1 
Wend. 561. 


9. A person having contracted for the purchase of buildings, 
and made part payment, on a contract to receive a deed when 
the whole payment is made, has an insurable interest in the 
premises to their entire value. M‘Girney Phoen. Ins. Co. 1 
Wend. 35. 


10. Warranty that a vessel is American property is established by 
proof, that she is owned by American citizens, has cleared 
at an American port, and has an American register. And 
proof, of having a register is prima facie evidence of its being 
on board during the voyage. A register is sufficiently proved 
by a certified copy verified by the treasurer and by the regis- 
ter of the treasury office, where the ship’s register was depos- 
ited after the loss of the vessel. Catlett v. Pac. Ins. Co. 1 
Wend. 561. 


JUDGMENT. See Foreign JUDGMENT. 

JURISDICTION. See Foreign JuDGMENT. 

LANDLORD AND TENANT. 

Trespass for mesne profits, and not assumpsit for use and occu- 
pation, is the proper action for the rent where a tenant holds 
over after proceedings are instituted against him under the 


statute of N. Y. for holding over. Featherstonhaugh vy. Brad- 
shaw, 1 Wend. 134. 


LIBEL. 
The publication of rumors, in a newspaper, is not justified by 


proof of there being such rumors. Skinner vy. Powers, 1 Wend. 
451. 


LIEN. See Cuarter Party,1; Duries. 
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LIMITATIONS. 


The statute of limitations cannot be pleaded in bar to an action 
upon an open account ‘concerning the trade of merchandise, 
between merchant and merchant,’ although none of the items 
come within the six years. Bass v. Bass, 6 Pick. 362. 


MALICIOUS SUIT. 


1. T. having been a partner in trade with P., and the firm having 
occupied a store belonging to the heirs of one on whose estate T. 
was administrator, T. brought an action for money had and re- 
ceived against P. to recover a general balance, and likewise 
actions in the names of the heirs, but without their know- 
ledge, against P. and himself for rent. All these suits were 
submitted to arbitrators, with an agreement that they should 
consider the rent as having been paid by T., and they awarded 
that a certain sum was due tohim. In an action by P. against 
T. for bringing these suits maliciously, it was held that P., in 
order to prove malice, might show that nothing was due from 


him in the first suit as the partner of T. Pierce vy. Thompson, 
6 Pick. 193. 


2. Held also, that the submission and award were not conclusive 
evidence of probable cause for bringing the several suits, nor 
of a waiver of P’s. right to sue for damages on the ground of 
their being malicious. Jb. 


3. A witness having testified at the trial, that the partnership 
books were incorrect, T. moved that an auditor should be ap- 
pointed to audit the accounts, which motion was overruled. 
Held that this was a matter within the discretion of the judge, 
and consequently that the refusal of the motion was no ground 
for setting aside the verdict. Jb. 


4. Held also, that although where there are mutual dealings, if 
one party has not an opportunity of knowing both sides of the 
account, he may, to effect an adjustment, sue on the debit side, 
without regard to the credits, yet that in the case of a partner, 
who may examine the books, such a proceeding, accompanied 


with an attachment of property, may be evidence that the suit 
was malicious. Ib. 


5. Held also, that the several suits brought by T. were not to be 
taken together as one, and therefore that a balance being found 
due to him upon them all collectively, did not disprove malice. 
Ib. 

6. Held also, that T, being administrator, might be considered as 
having implied authority to institute the suits for rent, if his 
purpose was fair and honest ; but that these suits, although they 
VOL. Il.—NO. IV. 49 
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were not groundless, yet if they proceeded from malice, would 
sustain an action by P. against T. for malicious suits. Ib. 


7. An arrest is not essential to constitute a malicious suit. The 
ground of the action is malice and want of probable cause. 
Pangburn y. Bull, 1 Wend. 345. 


MALICIOUS PROSECUTION. 


Proof of malice alone is not sufficient to maintain an action for 
malicious prosecution; want of probable cause must also be 
proved. Murray v. Long, 1 Wend. 140. 


MASTER AND SERVANT. 


Where a servant lets himself for a fortnight, and leaves the service 
of his employer at the end of ten days, in consequence of 
harsh language from the master, he is not entitled to any wages 
for the ten days. Marsh v. Rulesson, 1 Wend. 514. 


MERGER. 


Where a party has a fee in premises by a fraudulent conveyance, 
and purchases a mortgage, the valid title by mortgage is not 
merged and lost in the defective one by the void conveyance. 
Roberts v. Jackson, 1 Wend. 478. 


MISNOMER. 


Where there was a misnomer of the plaintiff throughout the pro- 
ceedings, a judgment in his favor by his true name will be re- 
versed for error. Wilber v. Widner, 1 Wend. 55. 


MONEY PAID BY MISTAKE. 


Uncertainty of the parties about a fact, which is afterwards made 
certain, does not defeat a compromise of a suit, and give a right 
to recover back the money paid in pursuance of it, though if 
the fact had been known, at the time of the compromise, it 
would not have been made. Mowatt v. Wright, 1 Wend. 355. 


MORTGAGE. 


A deed absolute in terms may be proved to be a mortgagee by a 
written defeasance not under seal, or by acts or oral declara- 
tions. Lane vy. Shears, 1 Wend. 433. 


NEW TRIAL. 


1. A prisoner indicted for forgery was not present when the verdict 
was brought in against him. New trial to be granted. The 
People v. Perkins, 1 Wend. 91. 


2. The omission of the judge to charge the jury upon a question 
of law, or an error in charging them, if it could not have af- 
fected the verdict, will not be ground for a new trial. Pung- 

burn v. Bull, 1 Wend. 345. 
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NOTICE. 


Where two persons jointly and severally agreeed to indemnify 
a constable for levying an execution on a horse, a suit being 
commenced against the constable by the person claiming the 
horse, the constable gave notice of the suit to one of the sure- 
ties, and did not himself appear to make defence. The other 
surety is affected by this notice. Bartlett v. Campbell, 1 
Wend. 50. 


NUISANCE. See INJUNCTION. 
OFFICER. See Execution. 

PAROL EVIDENCE. See AGREEMENT. 
PARTIES TO ACTION. See Action. 
PARTNERSHIP. 


1. In the case of a dormant partnership, an attachment of the 
stock in trade in the hands of the ostensible partner, in a suit 
against him alone, has preference to a subsequent attachment 
of the same goods by another person in an action against the 
partners. Lord vy. Baldwin, 6 Pick. 348. 


2. Where the stock in trade in a shop occupied by A, was attach- 
ed first by B and then by C, in suits against A alone, and each 
recovered judgment and took out his execution, and afterwards, 
in a suit by D against A and B jointly, the jury found that B 
was a dormant partner of A, it was held, nevertheless, that C 
was not entitled to have his execution levied on the property 
in preference to B’s execution, for that B was not estopped, 
except in the suit of D, to deny the copartnership. Jb. 


3. Where C, furnished money to D, to be employed in trade, 
either by D, alone or in partnership with a third person, the 
net profits to be equally divided between C, and D, and D en- 
tered into partnership with B, it was held that as between C 
and D this was only a loan, though as to creditors dealing with 
D they would have been considered partners ; but that B, who, 
before he entered into partnership, knew the nature of the 
transaction between C and D was not entitled to claim against 
C asa partner of D. Bailey vy. Clark, 6 Pick. 372. 


4. B, as surviving partner of D, erroneously supposing the firm 
to be solvent and indebted to D, paid money to C on account 
of his claim against D, and thereupon took a receipt for the 
same of D’s administratrix, and she took one of C. Held that 
B’s remedy to recover back the money, as paid by mistake, 
was against the administratrix, and not against C. Jb. 


5. Where one partner has deceased, an action at law can be 
maintained on a contract by the partners, only against the sur- 
vivor or survivors. Grant v. Shurter, 1 Wend. 148. 
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6. Where one partner pays a debt of the firm by compromise 
with a creditor of the firm, he cannot bring a suit against the 
firm for the debt, and enforce it against the other members for 
his own benefit, in the name of the creditor, though the cred- 
itor consents. Le Page vy. M‘Orea, 1 Wend. 164. 


7 Two partners assigned their property to trustees for the ben- 
efit of their creditors by an instrument providing that for the 
excess of their demands over what is received from the pro- 
ceeds of the partnership. property, each creditor should look 
to each partner separately for one half of his debt, and that the 
joint debt of the firm shall no longer subsist as such. The in- 
strument contained also a release of the firm, and was execut- 
ed by the creditors, but not by the partners. The debts of the 
firm are not severed by such an instrument, by reason of its not 
being executed by the partners. Jb. 


8. A partner agrees in his own name and that of his copartner to 
a submission of a partnership affair to arbitration, and signs the 
arbitration bond himself, and also as attorney to his partner, 
without having any power of attorney from his partner for this 
purpose. The submission does not bind copartners so as to 
make the award valid, but the question submitted is still open 
to litigation by the firm, as if no submission had been made, 
but the partner who made the bond is individually bound by 
it. M‘Bride v. Hagan, 1 Wend. 326. 


9. Two attorneys being partners in the business of their profes- 
sion, one of them having paid money on account of the part- 
nership cannot maintain assumpsit against the other for this 
cause, until the partnership concerns are settled, and the bal- 
ance struck; the rule being the same in this as in other co- 
partnerships in this respect. Westerlo v. Evertson, 1 Wend. 
532, 


See ARBITRATION, 6; BILLs oF EXCHANGE AND PROMISSORY 
Notes, 1, 4, 11; Maticiovus Suit, 1, 4; CHarTer-Parry, 2. 

PAYING MONEY INTO COURT. ’ 

Money paid into court in a suit belongs to the plaintiff, who has 


a right to it, though the suit abates by decease of the defend- 
ant. Murray v. Bethune, 1 Wend. 191. 


See PLEADING, 1; Practice, 4. 
PLEADING. 


1. Paying money into court upon a quantum meruit count, is an 
admission of the contract as alleged. Huntington v. The Amer- 
ican Bank, 6 Pick. 340. 


2. Where by a vote of the directors of a bank the plaintiff was 
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appointed special director, to receive such compensation as 
‘should in the opinion of the board be reasonable and fair,’ and 
he brought a suit against the bank, the first count being ind. 
ass. on an account annexed to the writ for his services as spe- 
cial director, and the second being quantum meruit for his 
services as director, and the defendants paid into court the 
amount voted by the directors to be a ‘reasonable compensa- 
tion,’ it was held that the defendants by bringing the money 
into court admitted the contract as stated in the second count, 
and waved the limitation contained in the vote. Ib. 


3. The defendant covenants to purchase a farm consisting of 161 
acres at $26 per acre, except the road running through the 
same. The plaintiff declares on this covenant without speci- 
fying the number of acres included in the road and so to be 
deducted. This declaration is held bad, for not stating enough 
to show with sufficient certainty that the plaintiff had sustain- 
ed damage. Gould y. Allen, 1 Wend. 182. 


4. In an action on a covenant to save harmless, the declaration 
must state how damnified; or it is bad on special demurrer. 
Patton v. Foot, 1 Wend. 207. 


5. Where a mill is occupied on shares, an action for damage by 
withholding the water, may be sustained in the joint names of 
the owner and occupant. Rich v. Penfield, 1 Wend. 380. 


6. If there are several tenants in common, and all do not join in 
an action guare clausum fregit, it can only be taken advantage 
of in a plea of abatement. Jb. 


7. A plea of the statute of limitations is not allowed to be ad- 
ded after issue joined. Hallagan vy. Golden, 1 Wend. 302. 


8. A note payable to a firm may be declared on as payable to its 
members, without stating that they are described in the note 
by their partnership name or that they are partners. Wardell 
v. Pinney, 1 Wend. 217. 


See AcTION; VARIANCE. 


POWER OF ATTORNEY. See Insurance, 1, 2, 3, 4, 5. 
PRACTICE. 


1. Where in trespass de bonis asportatis the defendant pleaded the 
general issue, and filed a brief statement alleging that as an 
officer he attached the goods as the property of a stranger, it 
was held that the plaintiff was entitled to the opening and 
closing argument before the jury, notwithstanding the defend- 
ant admitted at the outset that the property was once in the 
plaintiff, and assumed the burden of proving a transfer to such 
stranger. Ayer v. Austin, 6 Pick. 225. 
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2. The appearance of a defendant, after it is too late to make 
defence is not a waver of insufficient notice. Riley v. Sey- 
mour, 1 Wend. 143. 


3. A party in interest, though not a party to the record, may 
question the regularity of the proceedings for vacating a judg- 
ment. Barheydt vy. Adams, 1 Wend. 101. 


4. The clerk is not authorized to receive money paid into court 
in a suit without arule. Baker v. Hunt. 1 Wend. 103. 


5. On a bill of exceptions the party is confined to the points ex- 
cepted to. Whiteside v. Jackson, 1 Wend. 418. 


6. An exception to a charge does not necessarily bring under con- 
sideration all the points ruled at the trial. Jb. 


7. Pending an action against a sheriff for money in his hands by 
levy of an execution, the moving for a rule on the sheriff to 
make return of the writ, is not an abandonment of the action. 
Dygert v. Crane, 1 Wend. 534. 


8. A writ cannot be quashed before it is returned, the motion 
should be for a supersedeas. Griswold y. Lewis, 1 Wend. 292. 


PRINCIPAL AND AGENT. 


Where money has been paid over to the agent of another person, 
and the agent has thereupon settled his account with his prin- 
cipal, and, retaining enough to satisfy his own charges, paid 
over the remainder, he is not answerable to the party from 
whom the money was received for the amount so retained by 
him. Mowatt y. M‘Clelan, 1 Wend. 173. 


See AssiIGNMENT, 2. 

PROCESS. 

The service of a sci. fa. on the wife of the defendant, is not suf- 
ficient, it must be personal. M‘Combs y. Feeter, 1 Wend. 19. 

PROMISSORY NOTES. See Bitts or EXCHANGE AND 
Promissory Notes. 

QUANTUM MERUIT. See PLeEapiné, 1, 2. 

RELEASE. 

The court will not upon motion set aside a plea of a release of the 
action by a co-plaintiff, on the ground that it was collusively 
obtained, for the question of collusion must be tried by the 
jury. Eastman vy. Wright, 6 Pick. 316. 

REPLEVIN. 

Replevin lies only in cases in which trespass de de bonis asportatis 
would lie, and not where a party comes into possession by de- 


livery from a person having possession under a special property. 
Marshall y. Davis, 1 Wend. 109. 
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SALE OF CHATTELS. 


1. In November, R., in contracting to build aship for G., agrees 
to find all and do all in the carpenter’s line, and to launch the 
ship and deliver her to G. in September following, G. stipula- 
ting to pay for her a certain price per ton in thirty days after 
the delivery; and in another instrument of the same date, R. 
leases his ship yard to G., and covenants, as soon as the keel 
shall be laid, to execute a bill of sale of the ship, before G. 
shall be liable to make advances. G. and one L., on the same 
day, agree that the ship is for their account and risk, and that 
they will sustain their respective proportions of profit and loss. 
On the 12th of May following, in consideration of advances 
made by G. and to secure him against loss, R. executes to him 
a conveyance of all the lumber and materials in the yard, and 
covenants to apply them to the building of the ship; but this 
instrument is made before the keel is laid. On the 20th of 
May, the keel being laid and the stem and stern posts raised, 
R., to secure the performance of the contract of November 
to build a ship, executes to G. a conveyance of ‘the keel and 
other parts of an unfinished vessel, being the same vessel con- 
tracted to be built by the instrument of November,’ with a lease 
of the ship yard, and makes a symbolical delivery ; and the 
instrument contains a condition, that if G. shall neglect to fulfil 
his part of the contract, the conveyance shall be void, and 
likewise a covenant by G., that R. shall have free ingress into 
the yard to finish and launch the ship. Held, that these con- 
tracts were not fraudulent per se, nor unlawful; that the con- 
tract of May 12th was inoperative as a conveyance of the ship; 
but that by virtue of the contracts of November and of May 
20th, the property in the keel vested in G., subject to the con- 
dition mentioned, and drew after it all the subsequent additions; 
and that an action of trespass against a sheriff who afterwards 
attached the ship on the stocks as the property of R., was 
rightly brought by G. and L. jointly. Glover v. Austin, 6 
Pick. 209. 

2. Where R. made a bill of sale to G. of all the lumber and 
materials in a ship yard for building and finishing a ship, 
without any schedule or specification of the articles, and with- 
out keeping them by themselves, it was held that nothing pass- 
ed by the conveyance; but taking such instrument in connexion 
with a former one by which R. agreed to build a ship for G., 
and a subsequent one by which he conveyed to G. the keel 
and other parts of an unfinished ship, then lying on the stocks, 
it was held that all the timber which was actually selected and 


fitted for the ship would pass, if it could be identified. Glover 
v. Hunnewell, 6 Pick. 222. 
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3. A witness called for that purpose being unable to identify it, 
except by a schedule made some months after the sale, and 
even with that having no present recollection as to the articles 
enumerated, his testimony was rejected. Ib. 


. G. having, immediately after he had made the contract with 
R. for the building of the ship, agreed that L. should be the 
owner of one quarter, it was held that L. had no property in 
any of the timber before it was inserted into the ship. Jb. 


- A and B, joint owners of a chattel, sell it on a condition pre- 
cedent, and make a delivery subject to the condition; which not 
being complied with, and the chattel being attached by a cred- 
itor of the vendee, A sells his part to B, who replevies the 
chattel. Held, in such action that the sale to B by A was 
valid, and that thus A was disinterested, and so a competent 
witness. Smith v. Dennie, 6 Pick. 262. 


. A voluntary delivery of a chattel sold upon condition, with- 
out the delivery’s being sub conditione, exposes the property to 
attachment by the creditors of the vendee. Ib. 


- Where a chattel was sold upon condition that the vendee 
should give an endorsed note, but was delivered without any 
express reference to the condition, and remained in possession 
of the vendee eight days, when it was attached by his credit- 
ors, the vendor having made no claim during that period either 
for the note or the chattel, and no reason was assigned for 
omitting such a claim, it was held, that there was a waver of 
the condition, so far as to warrant the attachment, and that a 
verdict to the contrary was against the evidence. Ib. 


. The defendant having sold to one G., at a certain price per 
ton, a large pile of slate, to be paid for as parcels of it should 
from time to time be taken away, and G. having paid the price 
of 14 tons, it was held that he was entitled to have that quan- 
tity weighed off and separated for him, but that until such sep- 
aration he had no property in any specific 14 tons, and could 
not maintain trover therefor. Young vy. Austin, 6 Pick. 280. 


. G. having after such payment sold 14 tons to the plaintiff, and 
given him an order therefor upon the defendants, made a set- 
tlement with the defendants before they had notice of the 
transfer, giving his note for the balance due on his contract, 
with a memorandum that when paid, the residue of the slate 
was to be delivered. After this the plaintiff presented the order, 
which the defendants refused to accept. It was held that he 
had no property in the 14 tons of slate. Ib. 


10. A project being formed to raise a company to purchase a 
steam brig, it being agreed that ten per cent. of the subscrip- 
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tion should be paid on the transfer of the brig to the company, 
one subscriber advanced the ten per cent. to the owner of the 
brig before the transfer of it to the company, and it was never 
so transferred, being burnt ; the amount so paid was recovered 
back. Murray v. Richards, 1 Wend. 58. 


11. An agent ofa foreign consignor sells a substance which both he 
and the purchaser suppose to be barilla, and a specimen of 
which the purchaser, before making the purchase, procured to 
be examined by a chemist, who pronounced it to be barilla ; 
but after the delivery of the article, and on further examina- 
tion it proved to be a spurious compound made in imitation of 
barilla with a fraudulent intent. The purchaser must bear the 
loss. Welsh v. Carter, 1 Wend. 185. 


SEDUCTION. See AcTION ON THE Cask, I. 
SERVICE OF WRIT. See Process. 
SET-OFF. See Britis oF EXCHANGE AND Promissory NorteEs,2. 


SHERIFF. 


1. Assumpsit lies against a sheriff for money made by him by 
levy of an execution, without previous demand upon him. 
Dygert v. Crane, 1 Wend. 534. 


2. A defendant is arrested on a ca. sa. and the sheriff voluntarily 
lets him go at large, but again commits him on the same exe- 
cution before it is returnable. The plaintiff does no act where- 
by he recognises or affirms the defendant to be a prisoner after 
his recommitment. In these circumstances the defendant is 
not legally a prisoner under the second arrest, so as to give the 
plaintiff a right of action against the officer for a subsequent es- 
cape. Had the first escape not been assented to and voluntary 
on the part of the sheriff, the plaintiff would have had a right 
of action for the second escape. Littlefield vy. Brown, 1 Wend. 
398. 


3. Where an execution issued without seal, and being thereby 
erroneous, but not void, on which the deputy received of the 
debtor $160, the sureties of the deputy are liable, and the 
sheriff is responsible to the amount so received by the deputy 
colore officii. The People vy. Dunning, 1 Wend. 16. 


SLANDER. 


1. In an action for slander, proof of words equivalent to those al- 
leged in the declaration, but not the same, does not support 
the declaration. Olmsted v. Miller, 1 Wend. 506. 


2. In an action for slander for charging the plaintiff with false 
swearing before arbitrators, the evidence charged to be false 
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must be shown to have been material. Ross v. Rouse, 1 Wend. 
475. 


STATUTE. 


The act incorporating a bank provided that the capital stock 
should not be sold or transferred, but should be held by the 
original subscribers during one year from the date of the act, 
and a by-law declared the stock of each stockholder to be 
pledged for any sum which he should owe the bank. Within 
the year a subscriber assigned his shares, and the assignee gave 
notice thereof to the bank, and paid the last instalment due on 
the shares. Afterwards and within the year the bank lent 
money to such subscriber. It was held that the statute did not 
make the assignment void, and that although the assignee was 
not entitled to a certificate of stock in his own name, yet that 
the assignment was valid in equity, and that as the money was 
lent after notice of the assignment, the shares were not pledged 
for its repayment. Nesmith vy. Washington Bank, 6 Pick. 324. 

TENDER. 


A witness told the plaintiff that the defendant had left money 
with him to pay the plaintiff’s bill, and that if the plaintiff 
would make it right, by deducting a certain sum, he would pay 
it, at the same time making a motion with his hand towards 
his desk, at which he was then standing; and he swore that 
he believed, but did not know, that there was money enough 
in his desk, but if there was not, he would have obtained it in 
five minutes if the plaintiff would have made the deduction, 
but the plaintiff replied that he would deduct nothing. Held 
that this was nota tender. Breed v. Hurd, 6 Pick. 356. 


TRUSTS. 

A resulting trust may be proved by the oral declarations of the 
trustee. Malin v. Malin, 1 Wend. 625. 

USURY. 

1. A note given for the balance of an account, in settling which 


compound interest is computed, is not void for usury. Kellogg 
v. Hickok, 1 Wend. 521. 


2. Interest calculated upon the principle of 360 days being a 
year, is usurious. Utica Ins. Co. vy. Tillman, 1 Wend. 555. 

VARIANCE. 

1. A judgment cannot be arrested on account of a variation between 
an indictment and the proof on the trial, it must be taken ad- 


vantage of on the trial. The People v. Onondaga Gen. Sess. 
1 Wend. 296. 


2. The declaration described a contract to sell cattle, the proof of 
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one to sell for cash; the variance held to be fatal. Leland v. 
Douglass, 1 Wend. 490. 


VERDICT. 


1. A jury may be asked by the judge upon what grounds they 
have returned their verdict; if it appears from their answer that 
they have proceeded on an erroneous principle, the verdict 
may be setaside. Pierce v. Woodward, 6 Pick. 206. 


2. A verdict will not be set aside on the affidavit of some of the 
jurors that they misapprehended its effect, and ‘that their con- 


struction of it was different from that put upon it by the court. 
The People v. The Columbia Com. Pleas, 1 Wend. 297. 


WAGES. See Master And SERVANT. 
WARRANTY. See SALe or CHATTELs, 11. 
WILL. 


1. A subscribing witness to a will stated that he presumed the 
other witnesses were present when he signed, else he should 
not have signed, but did not remember the fact. The other 
two witnesses being alive, this testimony was held not to be 
sufficient, as it was not the best that could be produced. Had 
they been dead it would have been sufficient. Jackson vy. 
Vickory, 1 Wend. 406. 

2. A specific devise to one person forms an exception to a general 
devise to another in a previous part of the will. Malin y. Malin, 
1 Wend. 625. 

3. Parol proof is admitted to explain a latent ambiguity in a will. 
Doe vy. Roe, 1 Wend. 541. 


WITNESS. 


1. The wife of a vendor of a chattel is a competent witness in an 
action by a third person against the vendee, where the interest 
of the vendor is neutralized. Marshall vy. Davis, 1 Wend. 109. 


2. Under the statute of New York, a commission may issue to take 
the testimony of a witness who is out of the state, though his 
domicil is in the state. Pooler v. Maples, 1 Wend. 65, 


WRIT. See Process. 








LEGISLATION. 


New Jersey. 


At the session of the General Assembly of New Jersey, held at 
Trenton, Oct. 28, 1828, seventy-three acts were passed. The 
acts are not numbered in chapters in the usual manner. This 
must render a reference to them very inconvenient. 

Salaries, §c. From the act for the support of the government 
of this state, it appears that the salary of the Governor is $ 2000, 
per annum, Chief Justice of the Supreme Court $ 1200, Associ- 
ate Justices of the Supreme Court $1100 each, Treasurer of 
State $1100, Law Reporter ¢ 200, Attorney-General $ 80. The 
pay of the President of the Council and Speaker of the House of 
Assembly, is $3 50 aday, and that of each member ¢ 3 for each 
day’s attendance during the session of the legislature, and $3 for 
every twenty miles travel, going and returning. 

Incorporated Companies. This act directs the mode of proceed- 
ing in case of the insolvency of any incorporated company. A 
receiver is appointed by the court of chancery to settle the affairs 
of company. Creditors are to be paid ratably out of the proceeds 
of the company’s property, excepting mortgage and judgment 
creditors. 

Taxation. This is an act for raising $40,000 for the state for 
the year 1829. The amount is raised chiefly by a sort of excise, 
of which the following is a specimen. The act directs that in 
assessing the sum to be raised ‘the following persons, articles, 
and things shall be valued and rated at the discretion of the as- 
sessors, to wit: All tracts of land, any sum not exceeding one 
hundred dollars by the hundred acres.’ ‘ All merchants, shop- 
keepers, and traders any sum not exceeding ten dollars. ‘All 
cotten manufactories any sum not exceeding thirty dollars.’ ‘Evy- 
ery single man, whether he lives with his parents or not, any 
sum not exceeding two dollars.? ‘Every coach or chariot any 
sum not exceeding five dollars.’ 

Waters of the Delaware. The governor is authorized by this 
act ‘to appoint three commissioners on the part of New Jersey to 
meet commissioners on the part of Pennsylvania, to ascertain how 
and in what manner and what places the waters of the Delaware 
may be moSt advantageously taken for feeding canals and creating 
water powers,’ and to conclude an agreement respecting the same 
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between the two states, which, when ratified by the legislatures 
of the two states and by congress, shall be binding. 

Bills and Notes. Every notary public and justice of the peace 
is required, on protesting any bill or note, in addition to the du- 
ties already required, to keep a record of ‘the time when, place 
where, and upon whom demand of payment was made, with a 
copy of the notice of non-payment, how served, and the time 
when ; or if sent, in what manner, and the time when ; and if 
sent by post, to whom the same was directed, at what place, and 
when the same was put into such post office.’ The record of the 
notary or justice, on his death or removal from the state, is re- 
quired to be deposited in the office of the clerk of the county in 
which he last resided; and in case of the notary’s or justice’s 
death, or removal out of the state, if his place of residence cannot 
be discovered by diligent inquiry, the record so deposited or a 
copy certified by the clerk, is made evidence of the matters con- 
tained in the record. 

Common Schools. The trustees of the school fund in this state 
are to appropriate twenty thousand dollars a year out of the income 
of the school money, or if that is insufficient, to make up the defi- 
ciency out of the state treasury, and to pay the same to the several 
counties in the state, in proportion to their taxation. The money 
is divided among the several townships in each county, in pro- 
portion to their taxation. The townships are to be divided into 
school districts. The school business is managed by a school 
committee in each township, chosen by the inhabitants of the 
township ; and by trustees in each school district chosen by the 
inhabitants of the district. 

Crimes and Punishments. This is a general law embracing a 
great variety of crimes. Treason, murder, the voluntary suffer- 
ing of a person guilty of a capital crime to escape, by the person 
under whose custody he is placed, and the rescuing of a person 
guilty of such a crime,—are the only crimes which are made cap- 
ital. Even the most atrocious kinds of rape, arson, maiming, 
and burglary, are only punishable by fine and imprisonment for 
limited periods. Though if a person ‘sentenced to imprison- 
ment at hard labor for manslaughter, sodomy, rape, arson, bur- 
glary, robbery, or forgery, shall be convicted of a second offence 
of the like nature, such offender shall suffer death.’ A person 
convicted of engaging in a duel, either as principal or second, is 
liable to be punished by a fine not exceeding a thousand dollars, 
or imprisonment not exceeding four years, or both; and cannot 
hold any office of profit or trust under the state. No conviction 
or judgment for any offence produces corruption of blood, disin- 
herison of heirs, loss of dower, or forfeiture of estate. 

Some of the punishments in this act seem to us out of all pro- 
portion to the offences. The punishment of death ought to be 
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reserved for the most atrocious crimes, such as clearly indicate a 
malignant and depraved disposition. But the crime of a jailor, 
in permitting a criminal to escape, has in it nothing of this char- 
acter. The common feelings of humanity would be shocked by 
the infliction of the punishment of death in such a case. Though 
the breach of trust committed by an officer in permitting a pris- 
oner to escape, ought to be punished with severity, yet an im- 
prisonment for a limited term would be as effectual as death in 
preventing this offence. Considering the sanguinary character 
of the code in this particular, we are somewhat surprised that the 
higher crimes which we mentioned above are not punished cap- 
itally; and we entertain some doubt whether society gains any 
thing by dealing so gently with such aggravated offences. 

Manufacturing Companies. Four acts were passed for incor- 
porating manufacturing companies. 

Divorces Eight acts were passed for divorcing different per- 
sons. The expediency of having the legislature act on all appli- 
cations for divorce, is to our minds somewhat questionable. This 
subject ought to be regulated by general laws, not left to the dis- 
cretion of the legislature or committees; every case ought to be 
decided by a tribunal versed in law and accustomed to apply the 
principles of evidence ; and not by the men that compose our le- 
gislatures, who are seldom familiar with the laws, and still less 
frequently habituated to apply them as judges. 


Delaware. 


The laws passed at the session of the general assembly of this 
state, commenced at Dover, January 6, 1829, are in number one 
hundred and forty-one. Forty-six of these are private acts. A 
large proportion of the remainder are on general subjects of im- 
portance, many of them being a revision of the old laws on the 
same subjects. These acts fill three hundred and thirty-four large 
octavo pages, and the index to them contains seventy-eight pages. 
As it will be impossible within any reasonable limits to give even 
an abstract of so large a mass of legislation, we shall confine our 
abstract to those statutes which appear either to introduce new 
provisions, or have peculiar interest or importance. 

Ch. 86. Barring estates tail. Any person having an estate in 
fee tail, in possession, remainder, or reversion, in lands, tene- 
ments, or hereditaments, may alien the same, and bar the estate 
tail and other interests in such lands, tenements, and heredita- 
ments, by deed, as effectually as by fine or common recovery. 

Ch. 93. Obsolete Acts. This act occupies more than three 
pages in enumerating certain acts which are declared obsolete. 
Ch. 99. Free Schools. This act provides fora division of the 
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three counties of the state into convenient school districts; makes 
all persons entitled to vote for representatives, school voters in 
the districts, and directs the mode of calling meetings, and the 
forms of proceeding in such meetings. Each district is to have 
a school committee, consisting of two commissioners and a clerk, 
to be chosen by ballot. The school committee has the care of 
providing and maintaining the school house, employing teachers, 
and receiving and appropriating the funds, and making all neces- 
sary arrangements. The teachers employed must ‘be of good 
moral character, and well qualified to teach reading, writing, arith- 
metic, and English grammar, and such other branches of know- 
ledge as the committee may deem necessary.’ The committee 
can also employ female teachers for small children, ‘in respect 
to whom the qualification of reading and writing may be suffi- 
cient.’ The income of the school fund in Delaware ‘is to be 
divided into three equal parts, and one of the said parts shall be 
divided among the school districts in each county, to each an 
equal share.’ Each district must raise for the support of schools 
by taxes an equal sum to that which it receives from the fund 
every year; if it fails fo do so in any year it forfeits its right to 
any share of the funds the next year. The school in each district 
must commence on the first Monday of November in every year, 
and be continued as long as the funds allow, and shall be free to all 
the white children of said district.? Every school district is made 
a corporation; and the governor is to appoint a superintendant of 
free schools in each county. 

Ch. 103. Construction of Statutes. In construing acts of the 
general assembly an expression in the singular number and mascu- 
line gender, and every provision relative to a male, and a single 
person, shall be extended, so as to comprehend and relate to 
several persons, and also females within parity of reason. 

Ch. 114. Wills. This act contains many provisions on this 
subject, among them are the following. Wills of personal as 
well as of real property are required to be in writing, attested by 
two witnesses. The will of a person dying out of the state, if 
made in conformity with the act, being proved in another state, 
territory, or country ‘a copy duly verified of such will,’ ‘and the 
proof thereof, or of the record of such will and testament and 
proof, shall be sufficient evidence: such copy must be certified 
by the proper officer, under his hand and seal of office, if there 
be a seal of office; and there must also be a certificate, either 
under the great seal of such state, territory, or country, or under 
the hand of the chancellor, or the presiding judge of a court of 
record’ thereof, ‘that such copy is certified in due form and by 
the proper officer; and in case of a certificate under the hand of a 
chancellor,’ or ‘judge, there must be an attestation of the officer 
keeping the seal of his court, under the hand of said officer and 
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the said seal, that the said certificate is under the hand of the said 
chancellor or presiding judge, and is entitled to full faith and 
credit. Such copy, so verified, may be recorded in the office of 
the register of the county wherein are any lands, tenements, or 
hereditaments of the testator, and in that case it shall be retained 
in the said office, and the said record, or an office copy thereof, 
shall be sufficient evidence.’ 

Ch. 120. Aliens. An alien residing in Delaware, who has 
made a declaration according to law of his intention to become a 
citizen of the United States, is made capable of taking land by 
descent or purchase, and of holding or aliening the same, and 
transmitting the same to his heirs. Any alien residing in the 
United States may inherit land. Aliens residing out of the Unit- 
ed States at the intestate’s death, cannot inherit, but the estate 
descends as if they were dead. This act is to operate retrospect- 
ively as if enacted Jan. 22,1811. Former purchases, convey- 
ances, and devises, by aliens residing in the state, are confirmed. 
A title by descent may be claimed through an alien ancestor. 

Ch. 133. Survivorship of Action. If one or more of several 
plaintiffs or defendants, in an action whefein the cause of action 
survives, die, such action shall not abate thereupon, but may be 
prosecuted by or against the surviving plaintiff or defendant. 

Ch. 137. Limitations. This act contains a great variety of 
provisions for limiting different actions, the most important is, that 
no action of trespass, replevin, detinue, debt not founded on a 
record or specialty, account, assumpsit, or on the case, shall be 
brought after the expiration of three years from the accruing of 
the cause of action; but the term of limitation does not begin to 
run in the case of a mutual and running account between parties, 
while such account continues open and current ; (no exception is 
made in favor of merchants’ accounts;) and where the cause of 
action arises from a promissory note, bill of exchange, or an ac- 
knowledgment under the hand of the party of a subsisting de- 
mand, the action may be commenced at any time within six years. 
An exception is made in favor of infants, femes coverts, and per- 
sons non compotes mentis, who have three years to sue in after 
their disabilities are removed. 

Ch. 140. Sale of the real estate of deceased persons for the 
payment of their debts. This act provides for the sale of the es- 
tate of deceased persons for the payment of their debts, by exec- 
utors and administrators, in case of a deficiency of personal assets. 
The sales are made by order of the Orphans’ Courts. 

Ch. 144. Slaves. This act authorizes the Supreme Court or 
Court of Common Pleas to license owners of slaves to export 
them into Maryland, or to import them therefrom, whenever and 
on such conditions as the court thinks proper. A tax of $10 is 
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payable for every slave imported, and $5 for every slave ex- 
orted. 

. Ch. 148. Conveyances. This is a general law regulating the 

mode of executing, acknowledging, and recording deeds, being 

a revision of the preceding statutes. Its most important provis- 

ions may be found in 4 Griff. Law Register, 1034—1041. 

Ch. 204. New edition of the Laws. A new edition of the 
laws of this state shall he published under the superintendance 
of Willard Hall. The laws shall be arranged under proper titles 
disposed in alphabetical order. All acts and clauses not in force 
shall be omitted, unless the publication is rendered necessary by 
connexion with the other matter. All private acts shall be omit- 
ted. Acts incorporating colleges, academies, schools, banks, 
turnpikes, and other companies, may be omitted; but of these 
acts which have been printed among the laws, a statement shall 
be made of such matters as shall be deemed of public concern, 
and clauses imposing penalties shall be published. If there be 
in different acts a clause substantially the same, proper to be 
published, it need not be published in relation to each act, but 
may be connected with each act by a statement. Acts relating 
to particular counties or places, if of a permanent nature, and the 
same have not been already printed, shall be published ; but a 
summary of these acts may be published instead of publishing the 
same in the words thereof. 

Ch. 205. Marriage. This act specifies the prohibited de- 
grees; regulates the publication of banns, &c. Every preacher 
of the gospel is authorized to solemnize marriages. A marriage 
betwen a white person and a negro or mulatto, is unlawful and 
void. 

Ch. 208. Probateof Wills and Administration of Personal Estate. 
This is a general revision of several acts on the subject. The 
following provision deserves notice: ‘ Assumpsit may be main- 
tained against an executor or administrator for a legacy or a dis- 
tributive share. Assets in the hands of an executor or adminis- 
trator to pay a legacy shall create a legal liability and a consequent 
promise to pay it.’ 

Ch. 20. Silk. This is a resolve exempting from taxation all 
lands employed in the growth of white mulberry trees, with a view 
to the raising of silk, for ten years from the time of planting the 
trees ; and promising a silver medal worth five dollars to every 
person planting and bringing to perfection, within the state, two 
hundred mulberry trees within five years from May 1, 1829. 

Private Acts. Among the private acts are two granting di- 
vorces ; seventeen allowing different individuals to bring certain 
slaves into the state or to carry slaves out of it ; two for incorpo- 
rating trustees of schools; several authorizing different persons to 
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sell and convey lands; one incorporating a manufacturing com- 
pany; and one authorizing a company to erect a rail road from 
Newcastle to Clark’s Corner, in Newcastle county; and another 
authorizing another company to erect a rail road from Clark’s 
Corner to Maryland line, in a direction towards Frenchtown or 
Elk River. , 

The legislation of Delaware has a peculiarity which we do not 
recollect to have noticed in that of any other state. It is repealing 
certain words or clauses of a statute, and then directing that the 
passage repealed shall not be printed in any new edition of the 
laws. ‘The following is an instance of this course, which is very 
common in the volume before us: It is enacted ‘that the words 
‘“‘signed by one of the Judges,” ’ in a certain statute, ‘shall be 
expunged from the fifth section of said act; and in any edition 
of the laws hereafter to be printed the expunged words shall be 
omitted.’ This mode of proceeding seems to us liable to some 
objection, for it makes it almost essential for every lawyer to keep 
every edition of the laws; and will often render an examination 
of several editions necessary in order to trace the course of amend- 
ments; since a repealed clause is frequently very important in 
regard to rights which vested, and transactions which occurred 
while it was in force. 


Indiana. 


The general assembly of this state, at the session held at In- 
dianapolis on the first Monday of December, 1828, passed ninety- 
eight statutes, fourteen joint resolutions, and three memorials. 
The acts are arranged under appropriate titles in alphabetical 
order. The following is the list, with the number of acts under 
each title : 


Appropriations 3{ Execution 1 
Agricultural Societies 1| Incorporations [Towns | 4 
Apportionment 1 | Inspection [of Salt, Beef, and 
Attachments Domestic 1| Flour} 2 
Canals [Wabash and Miami] 1 | Justices of the Peace i 
County Boundaries 3 | Libraries, County 2 
County Business 8 | Militia 1 
Counties New 2 | Mills 1 
Congressional Districts 1| Names 1 
Courts Circuit 4 | Navigation 4 
Courts Probate 3 | Printing 1 
Crime and Punishment 1 | Recorders of Gibson & Munroe ! 
Debtors Insolvent 1 | Records of Deeds 

Election Presidential 1 | Relief 7 
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Revenue 1, Seminary Funds 3 
Roads and Highways 6 | Surveyors, County 1 
Roads, State 18 | Toll Bridges 1 
Schools 1 | Towns i 
Schools, Meetinghouses, &c. 1 | Venue 1 
Seats of Justice 3 | Wolves 1 
Seminaries 2 





Ch. 4. Agricultural Societies. Twenty citizens in any county 
are authorized to organize themselves into an agricultural society, 
having corporate powers. 

Ch. 26. Probate Courts—Executors and Administrators. This 
act organizes probate courts, one for each county. The judge is 
chosen septennially by the people. The act carefully provides 
that he shall not be required to be a professional character. These 
courts have the usual powers of probate courts. In case the es- 
tate of any deceased person is declared insolvent, the net pro- 
ceeds of his real and ‘personal estate are distributed by decree of 
the court ratably among all the creditors of the estate, ‘except 
that the charges of administration, funeral expenses, and the ex- 
penses of the decedent’s last sickness, shall be first entirely satis- 
fied.’ But creditors having a ‘special lien’ on any part of the 
decedent’s estate, are to be paid out of the property on which 
they have a lien, as far as it will go, and may receive a dividend 
on the balance. Judges of Probate are authorized to solemnize 
marriages. 

Ch. 29. Crimes and Punishments. This act provides for the 
punishment of several species of crimes. A person convicted of 
grand larceny, (that is, stealing goods to the value of five dol- 
lars) ‘shall be fined not exceeding double the value of the goods 
stolen, and be imprisoned at hard labor in the state’s prison, not 
less than two, nor more than fourteen years, and be also disfran- 
chised, and rendered incapable of holding any office of trust or 
profit, for such length of time as the jury trying the same may 
determine.’ Any person effecting the escape of a prisoner con- 
victed of any offence, shall be liable to suffer the same punish- 
ment as the convicted person may be adjudged to suffer, except 
that when the punishment of the escaping person is death, the 
person assisting him to escape, may be fined at the discretion of 
jury, and also imprisoned not less than two, nor more than seven 
years. : 


North Carolina. 


At the session of the general assembly of this state, held at 
Raleigh, November 17, 1828, one hundred and seventy acts were 
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passed, of which forty-eight were public, and the remainder 
private. 

Ch. 2. Damages on Protested Bills of Exchange. Every bill 
of exchange hereafter drawn or endorsed in this state, and which 
may be protested, is to carry interest, not from the date, but from 
the time of payment mentioned in the bill. The damages on 
such protested bill drawn or endorsed in this state, when payable 
in any other part of the United States, except Louisiana, are 
made six per cent. on the principal; when payable in any other 
part of North America, or the islands thereof, except the North 
West Coast, or in the West India or Bahama Islands, ten per 
cent.; when payable in Madeira, the Canaries, the Azores, the 
Cape de Verd Islands, Europe, or South America, fifteen per 
cent.; when payable in any other part of the world, twenty per 
cent. 

Ch. 4. Limitation of Writs of Error, and Bills of Review. 
Writs of error for matter of fact, and bills of review and petitions 
for rehearing in equity, must be brought within five years from 
the passage of the act, or from the time of judgment rendered. 
The rights of infants, femes coverts, and persons non compotes men- 
tis, are saved for three years after their disabilities are removed. 

Ch. 9. Jurisdiction of Justices of the Peace. Justices of the 
peace are to ‘have jurisdiction of all sums due on bonds, notes, 
and liquidated accounts, where the principal shall not exceed one 
hundred dollars, although the principal and interest may, together, 
exceed that sum.’ 

Ch. 14. Dower in Equities of Redemption. The widow of 
any person dying seized of an equity of redemption, or other 
equitable or trust estate in fee, shall be entitled to dower therein, 
subject to the incumbrances. 

Ch. 32. Trading with Slaves. Any white person selling, bar- 
tering with, or delivering to any slave, any fire-arms, powder, 
shot, or lead, except it be for the owner or employer of the slave, 
or by his order, is liable to forfeit and pay $100 to any person 
suing for the same, and to be fined not more than $50, or im- 
prisoned not more than three months, at the discretion of the 
court, for each offence. A free negro or mulatto for a similar 
offence, is liable to receive not exceeding thirty-nine lashes, on 
his or her bare back. 

Ch. 34. To enforce the payment of Taxes from free Negroes 
and Mulattoes. Every person who has free negroes or mulattoes 
living on his land is required to include them in his list of taxable 
property, and is liable to pay all their taxes, which, however, this 
act shall not prevent him from recovering of them. 

Ch. 38. Digest of the Law of Executor and Administrator. 

Sec. 1. The governor is authorized to appoint two competent 
persons, commissioners, ‘to revise, digest, alter, and amend all 
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the statute and common law, in force in this state relating to ex- 
ecutors and administrators, and also to revise, digest, alter, and 
amend so much of the statute and common law concerning heirs, 
devisees, and creditors of deceased persons’ estates, as shall be 
properly connected in the opinion of said commissioners, with the 
law relating to executors and administrators, so as to form a code 
or system on the title of executors and administrators, which 
shall be founded on principles of justice, and suited to the true 
policy and present situation of this state.’ 

Sec. 2. The commissioners shall submit to the next general 
assembly, the code or system so revised and digested; and after 
it is approved by the legislature, the commissioners shall prepare 
it for the press, and make an index to it. 

Sec. 3. The commissioners are allowed one year to complete 
their duties, and are to have access to the state library. 

Sec. 4. The commissioners are to have ‘such compensation 
as shall be deemed adequate and proper.’ 

Ch. 44. Divorce and Alimony. The superior courts of law 
are to ‘have jurisdiction of all applications for alimony, as well 
as those for divorce, or for divorce and alimony.’ In cases en- 
titling a woman ‘to claim a divorce from bed and board or an 
allowance of alimony,’ the court may decree alimony only, if no 
more be demanded, to continue as long as justice requires it. 
The wife of any man who becomes an habitual drunkard or 
spendthrift, may claim alimony, to be decreed by the court. His 
property is still liable for just claims against him up to the period 
when alimony shall be granted.’ The effect of the decree ‘shall 
be to secure to the wife any property which she may subsequently 
acquire either by her own labor, gift, devise, or operation of law,’ 
unless the court decrees otherwise. 

Private Acts. Among the large number of private acts we 
notice two for incorporating companies for the manufacture of 
cotton and wool; two for the manufacture of cotton, hemp, wool, 
and flax; one for manufacturing cotton; and oné for manufactur- 
ing iron. The capitals of these companies are small, the largest 
being never to exceed a hundred thousand dollars. Many of the 
acts relate to the militia, the poor, and building poor-houses in 
different places, and several are for incorporating masonic chap- 
ters and lodges. Some of the acts are to provide for improving 
the navigation of creeks and rivers; and several in relation to 
roads. Five academies are incorporated. ‘The Mattamuskeet 
Lake Canal Company’ is incorporated for making a canal from 
that lake to Pamptico Sound. There are several acts passed to 
legitimate illegitimate children, and in most instances to give 
them the surnames of their fathers. There is also an act to 
restore a person to credit as a witness, as if he had never been 
convicted of any crime. 








INTELLIGENCE. 


Comparative number of Lawyers in England and the United States. 
It is stated that the number of Barristers in England and Wales, 
in the law list lately published, is 1,034; counsel under the bar, 
conveyancers, and special pleaders, 138; London Attorneys 9056; 
and County Attorneys 2667; total number of lawyers in England 
and Wales, 12,895. 

This list here referred to was probably made in 1828. The 
number of inhabitants in England and Wales in 1821, was 11, 
977,663. Supposing it to have increased in 1828 to 12,895,000, 
which is probably nearly correct, there would be in England and 
Wales one lawyer to every thousand persons. 

Mr. Griffith in a note to his Law Register, published in 1822, 
gives the following statement: ‘I have the names and places 
of residence of the gentlemen of the bar, from fifteen states in 
1821: In Maine, 217; Massachusetts, 521 ; New-Hampshire, 
204; Vermont, 220; Connecticut, 273; New York, 1391; New 
Jersey, 134; Pennsylvania, 417; Delaware, 32; Maryland, 175; 
Virginia, 483; Kentucky, 307; Ohio, 204; Georgia, 157; Lou- 
isana, 106. Whole number in these states, 4841. 

In the other nine states, viz. Rhode Island, North Carolina, 
South Carolina, Tennessee, Mississippi, Alabama, Indiana, Il- 
linois, Missouri, the estimated number at least 1000. 

The whole probable number in 1822, 6000.’ 

In 1828, supposing that the number of lawyers increased at 
about the same ate with the population, the whole number of 
lawyers in the United States were about 7100. The whole 
population of the United States, including slaves, in 1820, was 
9,638,162; in 1828, the whole population may be estimated at 
12,050,000. This would be very nearly one lawyer to every 
seventeen hundred persons. 





Trover fora Mummy. The Albany Argus gives a report of a 
late trial before the Circuit Court for the County of Albany, held 
by Judge Duer, in an action of Trover against seven persons for 
an Egyptian Mummy. It appeared on the trial that the mummy 
had been advertised for an exhibition at a public house in Rens- 
salaerville, and that the defendants, young gentlemen of the vi- 
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cinity, either from a curiosity to discover whether the mummy 
was a true or a fabricated one, or from some other motive not 
explained, burst into the room where it was deposited, at mid- 
night and bore it away, and from that time it had not been seen. 

The defendant’s counsel said their clients had been disposed 
to believe an imposition was intended to be practised, and they 
entertained honest doubts of the genuineness of the mummy. 
They had heard that such articles had been manufactured to dupe 
the credulous, and it was strongly intimated that as a leather 
whale had been exhibited in that neighborhood a short time be- 
fore, which had been discovered at Rochester, where an auto-de- 
fe had been made of the unnatural monster, and the discoverers 
had obtained considerable celebrity, their clients believed this 
might be a leather mummy ; and having been actuated by motives 
purely for the public good, they ought not to be judged harshly 
or hastily. But whether it was a genuine mummy or not, they 
argued that it was an article in which there could be no property. 
It was against natural feeling, and contrary to the laws of the 
whole civilized world, to permit a traffic in human bodies. Be- 
sides, the plaintiffs could not be the legal owners, as they admit- 
ted in their opening they had obtained it from Grand Cairo, in 
Egypt, where they must have stolen it. The last lineal de- 
scendant was the only one who could with propriety claim the 
body of his ancestor, and they had the right, for any thing that 
appeared to the contrary, to take it wherever it was found; and 
as the plaintiffs, and those under whom they claimed title, were 
wrong-doers, and even iniquitous actors, a conscientious court 
and jury ought not to help them to that which they had origin- 
ally obtained against all right. At all events, they observed, the 
article having no intrinsic worth, nothing could be recovered for it. 

The plaintiffs counsel resisted the suggestion of the defend- 
ants, as to the mummy not being genuine, and alleged that it was 
a wanton attempt to injure the plaintiffs still farther, and chal- 
lenged the defendants to produce the least proof to raise a doubt 
on that subject. They stated they were able to show the im- 
portation of the mummy by Mr. Kearney, consul at Trieste, and 
transmission to a most respectable mercantile house in New- 
York, with the original certificates, the purchase by Mr. R. 
Peale, of the New-York Museum, the opening of the sarcopha- 
gus, and the cutting of the bandages from the face, in the pres- 
ence of more than 300 intelligent persons in that city, and the 
certificates of scientific gentlemen who were present, whose 
names would obtain the most implicit confidence. It was not 
only an article of property, but such as could not be replaced, and 
of great value. It was an article of commerce. The owner was 
as much entitled to this preservation, although it was of a human 
body, as the surgeon was to his anatomical preparations, or the 
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devotee to his relics, or the student of natural history to his col- 
lections of curiosities. The plaintiffs were as well legally as 
honestly, the owners ; because, although they admitted the mum- 
my had been brought to Trieste from Grand Cairo, it was yet for 
the defendants to show that the lineal heir had not sold the body, 
or that it was not even enjoined by the laws of that country that 
the heir should always dispose of the embalmed remains of all 
his progenitors after they had been entombed for 3000 years, or 
that they were not preserved for that purpose. Besides, it was 
historically known that the ruling pasha of Egypt had become 
administrator-general of the catacombs; and as he did not fear to 
be called to account by the family of the deceased, he had been 
quite liberal in his sales. The defendants, therefore, were not 
at liberty to gainsay the title, or set themselves up as heirs—cer- 
tainly not at this distance, without showing a more perfect gene- 
alogical tree. To the plaintiffs the mummy was not of mere 
speculative and ideal value. She was of real substantial use ; pro- 
ducing a net income of about eight dollars a day throughout the 
ear. s 

_ Mr. R. Peale, of the New York Museum, in his testimony, 
substantiated all the facts to show beyond possibility of doubt 
that the article in question was a genuine mummy, obtained from 
the catacombs in Upper Egypt. He had purchased it on its im- 
portation to this country, and described it as one of curiously 
perfect preservation, and valuable for that reason, as well as on 
account of its being evidently, from the formation of the face, a 
female, which had been rarely found. 

After the whole evidence had been submitted to the jury by 
the able and learned Judge, they returned into court with a ver- 
dict for the plaintiffs of twelve hundred dollars, besides the costs. 
of suit. 

Counsel for the plaintiffs, H. Stone and J. M‘Kown. 

Counsel for the defendants, J. Jenkins and J. V. N. Yates. 





Legal Reforms in England. 


The changes proposed by the real property commissioners in 
England, are many of them very important. The following is on 
the subject of inheritance. It is worthy of remark that many of 
the improvements now proposed in the English system have been 
long adopted in our states. 

‘Ascending Line. 

‘1. The rule that, inheritance shall not ascend, shall be abol- 
ished. 

‘ 2. The rule, that descent between brothers and sisters is im- 
mediate, shall be abolished. 











1829.] Intelligence. 403 


‘3. The ascending line shall come next after the lineal descend- 
ing line. 

‘4. In the ascending line, preference shall be given according 
to proximity of blood to the person last seized or entitled, pre- 
ference to the male line over the female line without regard to 
the proximity of blood being preserved. 

‘5. The lineal descendants of a deceased ancestor who would 
succeed to the inheritance through such ancestor, if the rule that 
inheritance shall not ascend were preserved, shall stand in the 
place of such ancestor in the order of inheritance. 

* Female Line. 

‘6. Declare and enact, that, where from failure of the male as- 
cending line, inheritance shall pass to any female ancestor, or 
any person or persons claiming through any female ancestor of 
the first purchaser, preference in tracing inheritance shall be giv- 
en to the male ascending line of the first purchaser and of his 
ancestors, without regard to proximity of kindred, so that the 
mother of the paternal grandfather of the first purchaser or her 
kindred, shall inherit before the mother of the father and her 
kindred. 


* Half Blood. 

‘7. The rule that inheritance shall not pass from a person to 
any of his kindred of the half blood shall be abolished. 

‘8. As amongst kindred claiming through one and the same 
ancestor of the first purchaser, preference shall be given in inher- 
itance to the whole blood of the first purchaser. 

‘9. Subject to such preference, the whole blood and the half 
blood shall stand upon equal footing as to inheritance. 

* Limitation of Special Heirs. 

‘10. Hereditaments may be limited to any person and his heirs 
on the part of any ancestor, in which case the same shall pass in 
the course of inheritance to his heirs at law on the part of such 
ancestor. 

‘11. When, in case,of inheritance having passed to the half 
blood, the heir of the person last seized or entitled shall not be 
the heir of the purchaser, the heir of such purchaser shall be the 
person to take the same by inheritance. 

‘12. When the blood of any ancestor from whom, as a first pur- 
chaser, inheritance shall have descended, or of the specified an- 
cestor, in case of a limitation to heirs on the part of such ances- 
tor, shall fail, such inheritance shall pass as if the person last 
seized or entitled had been the purchaser, and had taken without 
reference to any ancestor. 


‘ Seizin of Ancestors. 
‘13. The rule that hereditaments shall pass by inheritance to 


the heir of the person last actually seized, shall be altered as fol- 
VOL. I1.—NO. IV. 52 
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lows: hereditaments, or the right thereto, shall pass by inherit- 
ance to the heir of the person last seized of or entitled to the 
estate right or interest to be taken by inheritance, although such 
person may not have had seizin. 

14. ‘ The above rules shall extend to copyhold and customary 
lands of inheritance, and lands held by the tenure of ancient 
demesne and to gavelkind lands and borough English lands, and 
to freehold leases for lives granted or devised or limited to any 
person and his heirs general.’ 


Under the title of ‘ Prescription and Limitation of Actions,’ 
some great changes are brought forward. 

‘1. That all writs of right patent, writs of right quia dominus 
remisit curiam, writs of right in capite, writs of right in London, 
writs of right close, writs of right de rationabili parte, writs of 
right of advowson, writs of right upon disclaimer, writs de ratio- 
nabilibus divisis, writs de consuetudinibus et servitiis, writs of cessavit, 
writs of escheat, writs of quo jure, writs of secta ad molendinum, 
writs de essendo quietum de theolonio, writs of ne injuste vexes, writs 
of mesne, writs of quod permittat, writs of formedon in descender, 
in remainder and in reverter, writs of assize of novel disseisin, nuis- 
ance, darrein presentment, juris utrum, and mort d’ancestor, writs of 
entry sur alienation, sur disseisin, sur intrusion, in the per, in the 
per and cui, and in the post, dum fuit non compos mentis, dum fuit 
infra etatem, dum fuit in prisona, ad communem legem, in casu pro- 
viso, in consimili casu, cui in vita, sur cui in vila, cui ante divortiam, 
sur cui ante divortium, sur abatement, quare ejecit infra terminum, ad 
terminum qui preteriit, causa matrimonii prelocuti, writs of aiel, 
besaiel, tresaiel, cosinage, nuper obiit, writs of waste, writs of dis- 
ceit, writs of quod ei deforceat, writs of covenant real, writs of 
warrantia charta, writs of curia claudenda, and writs per que ser- 
vitia, and all plaints in the nature of such writs, and all real ac- 
tions, and plaints in the nature of real actions, with the exception 
of writs of dower and quare impedit, be abolished. 

‘2. That such parts of the statutes 4 & 5 Henry 7. c. 24; 32 
Henry 8. c. 2; 21 Jac. 1. c. 16; and 4 & 5 Anne, c. 16, as in- 
terfere with the regulations hereinafter mentioned, be repealed. 

‘3. That wherever any person is entitled to an estate in pos- 
session in any lands, he may make entry upon such lands and 
take peaceable possession thereof, or bring an action at law or 
suit in equity, to recover the same, without making any entry 
thereupon until such time as his right of entry and action or suit 
shall be barred in the manner hereinafter mentioned. 

‘4, That no person shall hereafter make entry upon lands or 
bring any action or suit to recover the same, but within twenty 
years next after his title shall have accrued, and that after the 
expiration of such period of twenty years, the said person and 
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his heirs shall be barred from making entry on the said lands, or 
bringing any action or suit to recover the same; and that no 
claim to lands and no entry upon lands shall be of any avail to 
the person making the same, unless he obtain actual possession 
of such lands. 

‘5. That if any person so entitled to an estate in possession 
shall be, at the time when the title first accrued, within the age 
of twenty-one years, feme covert, non compos mentis, or beyond 
the seas, such person and his or her heirs, may, notwithstanding 
the said twenty years are expired, make entry upon the lands, or 
bring an action or suit to recover the same, within ten years after 
full age, discoveture, coming of sound mind, or return to this 
realm, or death, and at no time after the said ten years. 

‘6. That where any person so entitled to an estate in posses- 
sion, shall be, at the time when the title first accrued, within the 
age of twenty-one years, feme covert, non compos mentis, or be- 
yond the seas, such person and his or her heirs shall not make 
entry on the lands, or bring any action or suit to recover the 
same, but within forty years next after his or her title shall have 
first accrued, although such person may have remained under dis- 
ability during the whole of the said space of forty years, or al- 
though ten years may not have expired from the time when such 
person ceased to be under disability or died. 

‘7. That if any person so entitled to an estate in possession 
shall be, at the time when the title first accrued, within the age 
of twenty-one years, feme covert, non compos mentis, or beyond 
the seas, and shall die before such disability is removed, the heir 
of such person so dying, although such heir be within the age of 
twenty-one years, feme covert, non compos mentis, or beyond the 
seas, shall not make entry on the lands, or bring any action or 
suit to recover the same, but within ten years after such death, 
if ten years or any longer time had expired before such death af- 
ter the title first accrued to such person so dying, and that no heir 
of such person so dying shall make entry on the lands, or bring 
any action or suit to recover the same, but within forty years 
from the time when the title first accrued to such person so dying. 

‘8, That absence beyond the seas in the above Propositions, 
shall be understood, absence from the United Kingdom of Great 
Britain and Ireland, the Isle of Man, and the Island of Jersey, 
Guernsey, and other adjacent Islands, part of His Majesty’s do- 
minions. 

‘9. That imprisonment shall not be a disability to vary the pe- 
riod within which an entry must be made upon lands, or an action 
or suit brought to recover the same. 

10. That in cases of actual and direct trust, or of concealed 
fraud, the period of twenty years mentioned in the fourth Pro- 
position, shall not begin to run so long as the property subject to 
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the trust shall remain vested in the original trustee, or in any 
person claiming under him without valuable consideration, or so 
long as the fraud shall remain concealed, but that suits may be 
brought in such cases as heretofore, subject to the discretion of 
the court. 

‘11. That where a mortgagee has been twenty years in pos- 
session of the mortgaged premises, the bar to the right of the 
mortgagor to redeem shall not be taken away by any promise, 
statement, or acknowledgment, unless the same be in writing 
and made by the mortgagee, or those claiming under the mort- 
gagee, to the mortgagor, or those claiming under the mortgagor. 

‘12. That where a person who was entitled to an estate tail 
in possession, shall be barred by reason of not having made an 
entry, or brought an action or suit, within the period allowed for 
that purpose from the time when the title to such estate tail ac- 
crued, all estates, rights and interests which the person entitled 
to such estate tail could have lawfully barred, shall be considered 
to be barred in like manner as if such person had lawfully barred 
the same.’ 





Inauguration of the Dane and Royall Professors at the Cambridge 
Law School. We noticed, in the last Jurist, the election of Judge 
Story as Dane Professor, and Mr. John H. Ashmun as Royall 
Professor at Cambridge. The inauguration of both these profess- 
ors took place on the 25th of August, on which occasion Judge 
Story delivered an able and eloquent discourse, which has since 
been made public. We intended to have enriched our present 
number with some extracts from the discourse, but other articles 
having taken up more space than we had anticipated, we have 
only room to make a short notice of it. On the subject of the 
study of the law, Judge Story says : 

‘Nor let any scholar or gentleman imagine that the study is 
little worthy of his attention unless he is to engage in it for profes- 
sional objects. Ido not exaggerate its value when I express the 
deliberate opinion that there is not, within the compass of human 
attainment, any science which has so direct a tendency as this to 
strengthen the understanding, to enlarge its powers, to sharpen 
its sagacity, and to form habits of nice and accurate discrimina- 
tion.’ After quoting the opinions of Sir James M‘Intosh, John- 
son, and Burke, and making further observations on the same 
topic, the professor turns to the more particular consideration of 
the common law. The observations upon legislation and the 
dangers from unskilful lawmakers, are too long to extract here, 
and too excellent to abridge. The discourse is then addressed to 
those who propose the law as a profession, and holds forth the 
high motives to arduous application, with large and comprehen- 
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sive views of the science, reminding the student that it is insuffi- 
cient to be ‘the sharp and cunning pettifogger ; a retailer of law- 
suits ; a canter about forms and a caviller upon words,’ described 
by Cicero. ‘God forbid that any man, standing in the temple and 
in the presence of the law, should imagine that her ministers were 
called to such unworthy offices.’ The all-pervading and con- 
trolling influence of the administration of the laws upon the wel- 
fare of communities, and most of all republics, is then dwelt upon 
with great power, and the members of the profession are remind- 
ed that they are the guardians and sentinels of the purity and in- 
tegrity of this administration, in defence of which, against the 
popular attacks of the moment, they are bound to sacrifice, if ne- 
cessary, their own popularity, and should glory in the sacrifice. 
The advocate is also called upon to vindicate the laws from the 
attacks of the government itself. The discouragements and the 
grave and long enduring labors through which lies the path to 
eminence in the profession, are then portrayed to students, who 
are cautioned against indulging ‘ the belief that fluency of speech, 
a kindling imagination, ready wit, graceful action, and steady 
self-confidence, will carry them through the struggles’ of the 
law, and it is this part of the discourse we should more especially 
wish to lay before our readers, if we were pretending to do it jus- 
tice. We hardly know where the characteristics of the law as a 
study and a profession, are more happily or more forcibly dis- 
played. 

The remainder of the discourse is occupied with the subjects 
and general plan of the lectures of the Dane professorship; and 
an appropriate tribute to the venerable founder, to whom the 
Judge very happily and very justly applies the character of Chief 
Justice Rolle, drawn by Lord Hale. ‘He argued frequently and 
pertinently; his arguments were fitted to prove and evince, not 
for ostentation ; plain, yet learned ; short, if the nature of the bus- 
iness permitted, yet perspicuous. His words few, yet significant 
and weighty. His skill, judgment, and advice in points of law 
and pleading, were sound and excellent. In short, he was a 
person of great learning and experience in the common law, pro- 
found judgment, singular prudence, great moderation, justice, and 
integrity.’ 

It will be gratifying to our readers to learn that the course of 
instruction under professors Story and Ashmun has commenced 
with the most favorable auspices. The number of students al- 
ready entered, amounts to twenty-seven. We defer giving a 
particular account of the course of reading and lectures to a future 
number. 





Dane’s Digest. The ninth volume of this work is in the press, 
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and the additions, as far as chapter 211, are already printed, 
making so far about 650 pages. Mr. Dane has preserved the 
plan of the work as already published, the subjects of the chap- 
ters in this volume being a continuation of corresponding chap- 
ters, articles, and sections of the former volumes, with additional 
articles and sections, where required by recent decisions. It 
comprises the decisions in all the states which have been pub- 
lished since the former volumes were completed. 





NOTE. 
We expected, and all but promised to give an article in the present number 


on Hoffman’s Legal Outlines, but the gentleman in whose hands the work was 
placed asks the indulgence of withholding his manuscript from us a little while 


longer. 
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A. 
Agrarian Laws, what, 5'7, 58. 
Agricultural Societies, in Delaware, 397. 
Aliens, disabilities of, removed in Delaware, 394. 
Angell, Joseph K. review of his Treatise on Water Courses, 25. 
Ashmun, John H. chosen Royall Professor in Harvard Univer- 
sity, 192; inaugurated, 406. 


Bail, undertaking of, in Kentucky, 183. 

Bentham, Jeremy, notice of, 197, 198. 

Bigelow’s digest of Massachusetts Reports, addition to, 199. 

Bills of Exchange, liabilities of parties to a dishonored bill in Eng- 
land and France, 80; damages on, in different states, 81, 83 ; 
evils arising from want of uniformity in these damages, 84, 85; 
expediency of abolishing damages on, considered, 86 to 92; 
case in Louisiana on the effect of an acceptance without a date, 
193; damages on, in North Carolina, 398. 

Bills of Exchange and Promissory Notes, evidence of presentment, 
protest, and notice, how preserved in New Jersey, 391. 

Bridge, over the Ohio at Cincinnati, 183; building of bridges in 
Missouri regulated, 183. = 


Chancery, courts of, origin and history of their jurisdiction in 
England, difficult to be traced, 314; causes which have in- 
creased their jurisdiction, 315; distinction between positive 
law and equity known in most countries, 316; questionable 
whether both law and equity could be administered to advan- 
tage in the same court in England, 317; separate courts of 
equity in most of the states, 317; objections to the common 
law, 318; founded in ages of barbarism, 318; superiority of 
pleadings in equity to those at common law, 319 to 323; course 
of pleadings in equity, 324 to 326; mode of proof in chancery 
superior to that at common law, 327; chancery prevents cir- 
cuity of action where a variety of parties interested, 327; use 
of the power of compelling a discovery, 327 to 330; use of 
chancery in cases in regard to accounts, 332; in regard to the 
limits and division of real property, 333; in issuing injunc- 
tions, 334; in bills of peace, 336; in bills of interpleader, 
336 ; in bills quia timet, 337; in compelling the specific per- 
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formance of contracts, 337; in ordering instruments to be de- 
livered up and cancelled, 338 ; in relieving against penalties, 
338 ; in relieving against loss and accident, 339; and mistake, 
340; in interfering in case of fraud, 340 to 343; in cases of trusts, 
343; answer to the objection that equity is arbitrary, 345; an- 
swer to the objection of the delay in equity proceedings, 346; 
real causes of delay in England, 347; do not arise from the 
nature of a chancery suit, 348; pleadings too long in some cases, 
349; delay in England arises from there being more business 
than the present equity judges can dispose of, 351; chancellor 
too much occupied in other business, 351 ; objections to the 
mode of taking evidence considered, 353 to 356; most of the 
states have courts of equity, 357; want of one felt in Pennsyl- 
vania, 357; in Massachusetts from an early period, 358; court 
of chancery created in the colony of Massachusetts in 1685, 
358; in the province an act creating one was disapproved by 
the crown, 360; equity powers conferred on law courts in the 
province, 361; several acts passed by the Commonwealth giving 
equitable jurisdiction to the courts of common law, especially 
the Supreme Court, in certain cases, 362; further equity pow- 
ers necessary in Massachusetts, 365. 

Checks on bankers, case of imperfect filling up of check, 199. 

Civil Law. See Law, Civil. 

Code, French, interpretation of has produced voluminous com- 
mentators, 55. 

Conflict of laws, argument of Samuel Livermore, Esq. on the 
question, whether an action can be maintained on a note made 
at one place, and payable at another, at a rate of interest which 
is lawful in the former place, but is unlawful in the latter, and 
would have rendered the note void if it had been made there, 
214 to 232; penal statutes are strictly local, 216; cannot affect 
contracts made out of the jurisdiction, 216, 217; the original 
validity of the contract depends on the law of the place in 
which it is made, 217; opinions of various authorities, 218 to 
231. 

Connecticut, account of statutes passed in, 177; Thomas S. Wil- 
liams and Clark Bissell, appointed judges of the Court of Er- 
rors of, 199. 

Conservators in Connecticut, 1'79. 

Contempt of Court, case of John P. Sheldon, 195. 

Conveyances, in Delaware, 395. 

Copyright, review of Maugham on literary property, 248; in the 
United States hitherto solely under the protection of the gen- 
eral government, 249; constitutional provisions respecting, 249 ; 
analysis of statute of May 31, 1790, 250, 251; of statute of 
April 20, 1802, 251 253; term for which it is protected in 
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Great Britain, 253; in France, 253; in Germany, 253 ; in Rus- 
sia, 254; perpetuity of, at common law, maintained, 254; case 
of Millar v. Taylor, 254; case of Donaldson v. Becket, 256; 
arguments in favor of perpetual copyright, 257 to 259; objec- 
tions stated and answered, 259 to 262; beneficial effects of 
protecting copyright obvious in Great Britain and the United 
States, 262, 263; authors not so well paid as most other pro- 
fessions, 263; defects of the law of, in the United States, in 
only protecting citizens and residents, 264; in requiring record 
to be published in a newspaper, 264; in making a deposit of a 
copy of every work with the secretary of state essential to the 
security of, 265; requiring record to be published at length in 
the book, 266. 

Corporations, proceedings in case of their insolvency, in New 
Jersey, 390. 

Corporations, manufacturing, laws creating a personal liability of 
stockholders in, in Massachusetts, 94 & seq.; several statutes 
increasing liability, 95 to 99; clumsy manner in which they are 
drawn, 96, 97; construction difficult, 96 to 98, 99; objections 
to the system of personal responsibility, 101 to 107; system pe- 
culiar, 101; liability greater than that of partners, 102; system 
operates harshly, 103; statutes as impolitic as unjust, 104; give 
an excessive credit to, 105; depress value of stock in, 106; injure 
credit of stockholders in, 106; arguments in favor of the stat- 
utes considered, 107 to 115; that they prevent fraud, 107 to 
109; that stockholders are partners, 109 to 115; the statutes 
ought to be repealed, 115; new provisions suggested, 116 to 
118. 

Corporations, municipal, case with respect to their liability for in- 
juries arising to the property of individuals from the exercise 
of the rights of, in diverting water courses from their natural 
channels, 203; opinion of Archer, Ch. J. on the case, 205 to 
214; jure nature every one has a right to exemption from injury 
by the diversion of water courses from their accustomed chan- 
nels, 205; corporations liable for the injury to individuals occa- 
sioned by the proper exercise of its rights, 206; owner of a 
wharf has a right to the benefit of the stream, 207; the filling 
up the water so as to impair the use of the wharf is an injury 
for which he can bring an action, 207; corporation which di- 
rected the improvements which occasioned the injury, are lia- 
ble to an action, 208; where private property is taken for pub- 
lic use, the owner entitled to compensation, 209, 210, 211; 
corporation in this case liable, 213 to 214. 

Court of Errors in Connecticut, whet a quorum in, 178 

Criminal law in Connecticut, 180; in Missouri, 183; in New Jer- 
sey, 391; in Indiana, 397. 
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D. 

Dane professorship, 189; letter of Nathan Dane to the Corpora- 
tion of Harvard University, offering a donation to establish a 
new law professorship, 189; letter of President Quincy ac- 
cepting the donation, 191; Hon. Joseph Story chosen first pro- 
fessor, 191. 

Dane, Nathan, a new volume of his digest in the press, 408. 

Day, Thomas, review of his Connecticut Reports, 232; statements 
of cases well made, 235; arguments of counsel judiciously pre- 
sented, 236; different forms of abstracts, 238 to 243; skilfully 
made, 243; his index full and well divided, 244. 

Delaware, laws of, passed at the session in January, 1829, 392. 

Derelict Property, case as to the right of the United States in, 
119 to 138; argument of Mr. Pickering for the libellants, 120 
to 123; argument of Mr. Dunlap for the United States, 123 to 
133; opinion of Judge Davis, that the proceeds of derelict pro- 
perty, after deducting a compensation for the salvors, belong to 
the United States, 134 to 139. 

Dickinson, Samuel F. his law school at Amherst, 192. 

Digest of recent decisions, 140 and 367. 

Disinterring dead bodies punishable in Vermont, 177. 

Divorces in New Jersey, 392. 

Divorce, and alimony, in North Carolina, 399. 

Dower in equity of redemption in North Carolina, 398. 

Duelling, prohibited in Georgia, 185. 

Dupin, his Précis Historique du Droit Romain, reviewed, 39; con- 
tents of the work, 59. . 


Estates of deceased persons sold for payment of debts in Del- 
aware, 394. 

Estates tail, how barred in Delaware, 392. 

Executions, laws respecting, in Connecticut, 178; in Kentucky, 
182. 

Executors and administrators, writs against in Connecticut, 179; 
of mortgagees, 179; suits against their securities in Kentucky, 
181; statutes relating to, in Georgia, 186; in Indiana, 397; 
digest of the law of, in North Carolina, 398. 

G 


Georgia, account of statutes passed at the November session, 
1828, 185; proposed amendments of constitution of, 185. 


Historical Essay on the Laws of Rome, reviewed, 39 ; extracts 
from the preface, 48, 49; divisions of the work, 50; the work 
commended, 50. 

Howe’s Practice, to be edited by Theron Metcalf, 199. 

I 


Improvements made on land held by defective titles, are compen- 
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sated for under a statute of Massachusetts, by the rightful 
owner when he recovers possession, 294; these statutes are 
founded on equitable principles, 295 ; distinctions of the civil 
law on this subject, the expenses of improvements divided into 
necessary, useful, and ornamental, 296; distinction between a 
bone fidei and a male fidei possessor, 297; liability of the pos- 
sessor for rents and profits, 297; necessary expenses allowed 
to both the bone fidei and the male fidei possessor, 300; in 
Massachusetts no distinction between necessary and useful ex- 
penses, 301; different rights of the bone fidei and male fidei 
possessor, as to useful expenses, 303; ornamental expenses 
never allowed, 305; bone fidei possessor not liable for income 
of improvements, 308; in Massachusetts demandants may re- 
linquish land to the tenant at the price assessed by the jury, 
310; value of improvements sometimes deducted from dama- 
ges at common law, 311. 

Indiana, statutes of, passed at the December session, 1828, 396. 

Indians, severe laws against in Georgia, 186. 

Injunctions regulated in Connecticut, 178. 

Insurance, an opinion of the Hon. Charles Jackson on a question 
as to the priority of policies, 245. 

Intelligence, 189, 400. 


J. 
Jackson, Charles, an opinion by, on a question of insurance, 245. 
Joint tenancy, survivorship in, abolished in Georgia, 186. 
Judges, causes of removal of, in Missouri, 184. 
Jury, trial by, in the Netherlands, 198. 
Justices of the Peace, jurisdiction of, in North Carolina, 398. 


K. 
Kentucky, account of acts passed at the December session, 1828, 
181. 


Law, Civil, general prejudice against it in England, 39; continued 
for a long period, 40, 41; some exceptions, 41; recommended 
by Eunomus, 41; common law deeply indebted to the civil 
law, 42 to 44; trial by jury said to be derived from the Romans, 
42to44; new impulse given to the study in Europe during the 
last half century, 45; much ascribed to the writings of Hugo, 
45; Savigny, 45; controversy in Europe on Codes, 46; discov- 
ery of the Institutions of Gaius, gives a new impulse to the 
study, 47; increased communication between European jurists, 
48; origin of the ff used in citing the Pandects, 48; civilians 
the best commentators on the classics, 49; doubts respecting 
the embassy to Athens, 51 ; the Lex Regia, 52; imperial rescripts 

what, 52; distinction between populus and plebs, 53; origin 

of Patres Conscripti, 53; nature of the Agrarian laws, 57, 58 ; 
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importance of the study of the civil law, 59; list of Roman 
jurisconsults, 62 to 65. 

Law, importance of the study of comparative jurisprudence, 60; 
remarks of Blackstone, 60. 

Law books, multiplication of, 232; advantages of, 233, 234. 

Law reforms in England, account of, 197, 402; on the subject 
of inheritance, 402 ; limitations, 404. 

Lawyers, comparative number of, in England and the United 
States, 400. 

Legacy, assumpsit may be brought for, in Delaware, 395. 

Legislation, brevity in, often productive of evils, 54; codes cannot 
supersede the use of other law books, 55, 56; method and system 
important in legislating, 56; remarks on, 92 to 94; obstructions 
to national legislation, 267; of congress, surprisingly small, 268; 
the neglect of public business arises from party spirit, 269; 
from local prejudices and jealousies, 270; and from the mode 
of conducting debates, allowing every one to speak as much as 
he pleases, 274; proposals to amend the constitution waste 
much of the time of congress, 276 ; duty of congress to attend 
to national business, 278. 

Levees in Louisiana, regulated, 188. 

Limitations, statute of, in Delaware, 394; in North Carolina, 398. 

List of law publications, 201, 409. 

Literary Property, see Copyright. 

Livermore, Samuel, argument in case of Depau v. Humphreys, 
214 to 232. 

Louisiana, laws of the December session, 1828, 187. 

M. 

Marriage regulated in Delaware, 395. 

Maugham, Robert, his treatise on literary property, reviewed, 248 ; 
unskilfully arranged, 249. 

Measures, regulated in Vermont, 177. 

Medical Academy, incorporated in Georgia, 186. 

Medical Institution in Yale College, 180. 

Minors, how emancipated in Louisiana, 187. 

Missouri, account of laws passed by the legislature at the Novem- 
ber session, 1828, 183. 

Mummy, trover for a, 400. 


- 


New Jersey, statutes of, passed at the October session, 1828, 390. 

North Carolina, statutes of, passed at the November session, 1828, 
397. 

Notice on petitions for divorce, &c. in Connecticut, 178. 


O 


Ordeals, their origin, nature, and design, 280 ; trial by boiling 
water, 285; by cold water, 286; by fire, 287; by lot, 288; by 
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the cross, ib.; by the holy bread, 289; by the eucharist, ib. ; 
by the corpse, 290. 


P. 
Patres Conscripti, origin of, 53. 
Payment of money collected, how enforced in Kentucky, 182. 
Penitentiary in Kentucky, 182. 


R. 

Real Actions, remarks of Judge Jackson on the review of his work 
in the second number of the American Jurist, 65; all writs of 
entry adopted in Massachusetts, applicable to the condition 
and wants of the community, 66 to 71; the action is the same in 
all its forms, 67; reviewer has mistaken his meaning as to pleas 
in abatement, 71; what evidence admissible under general issue, 
72; in a writ of right, 73; effect of pleading non disseisivit is to 
acknowledge ouster, 73, 74; remarks on voucher, 75; general 
issue in waste, 75; triple damages and forfeiture of the place 
wasted, 75, 76; correctness of the expression plea of land vin- 
dicated, 76; minister here must claim lands as the right of his 
parish, 77; design of the author in his work, 77 to 79. 

Reports, provision for publishing in Vermont, 177; observations 
in reporting, 235 to 244. 

Roads in Louisiana regulated, 188. 

Roper on legacies, American edition faulty in not having notes of 
American cases, 201. 

S 


Salaries in Georgia, 185; in New Jersey, 390. 

Schools, laws respecting, in Vermont, 177; in New Jersey, 391; 
in Delaware, 392. 

Senators, how chosen in Connecticut, 1'77. 

Sheriff, Mr. Sumner’s discourse on the office, 1; how appointed 
in England, 1; tenure of the otfice, 2; under-sheriff, 2; depu- 
ties, 2; history of the office, 3; judicial authority in England, 
3; in Massachusetts, 4; history in Massachusetts, 4; oath, 5; 
objected to by Sir Edward Coke, 5, 6; duties, 7; presiding at 
elections in England, 7; returning votes, 8, 9; sheriff fined in 
Ireland for presiding at a public meeting, 8; mode of serving 
writs in England, 9; in Massachusetts, 10; attachments in 
Massachusetts, 11 ; fraudulent transfers of property, 12, 13; re- 
turn of writs, 14; fees, 15 ; under-sheriff and deputy, 16; splen- 
dor of the office in England, 17; comparison between the of- 
fice in England and Massachusetts, 18, 19, 20; notices of sher- 
iffs of Suffolk county, 21 to 24. 

Silk, resolve to encourage the production of, in Delaware, 395. 

Slaves, importation of, into Louisiana regulated, 188; importation 
and exportation of, regulated in Delaware, 394 ; trading with, 
prohibited in North Carolina, 398. 





418 rofan. 


Statutes, how to be construed in Delaware, 393; néw edition of, 
in Delaware, 395. 

Story, Joseph, chosen Dane Professor, 191, inauguration of, 406 ; 
his discourse on the occasion, 406, 407. 

Sumner, Charles P. his discourse on the office of Sheriff, 1 to 25. 
See Sheriff. 

Survivorship of actions, in what cases in Delaware, 394. 


Taxation in Connecticut, 179; in New Jersey, 390 ; North Caro- 
lina, 398. 


V. 
Vermont, account of statutes passed at the October session, 1828, 
177. 
Ww. 
Water Privileges, review of Angell on Water Courses, 25; im- 
ortance of the subject, 25; difficulty of applying the common 
es in practice, 25; more difficult to apply the statute law of 
some of the states, 25; common law principles on the subject, 
26, 27; right acquired by prescription, 28; statute law of 
sachusetts objected to, 29, 30; statutes of Maine, 31; of Rhode 
Island, 31; Virginia, 32; Kentucky, 32; objections to the Mas- 
sachusetts statutes, 32: constitutionality questioned, 33, 34; 
other objections, 35, 36 ; amendment proposed, 37, 38. 
Wendell, John L. his New York Reports, 290 to 294; defective 
in not dividing the points in the abstracts into distinct para- 


graphs, 291; abstracts too long, 293; a few instances of negli- 
gent expression, 293. 


Wills, law respecting, in Delaware, 393. 





